NOTICE OF OFFICE OF MANAGEMENT AND BUDGET ACTION

Madeleine Clayton 04/18/2002
Departmental Forms Clearance Officer

Office of the Chief Information Officer

14th and Constitution Ave. NW.

Room 6086

Washington, DC 20230

In accordance with the Paperwork Reduction Act, OMB has
taken the following action on your request for approval of
arevision of an information collection received on 02/07/2002.
TITLE: Fisheries Finance Program Requirements

AGENCY FORM NUMBER(S): 88-1

ACTION : APPROVED WITHOUT CHANGE

OMB NO.: 0648-0012
EXPIRATION DATE: 04/30/2005

BURDEN RESPONSES BURDEN HOURS BURDEN COSTS
Previous 1,080 8,920 1
New 1,250 10,000 5
Difference 170 1,080 4
Program Change 0 0
Adjustment 1,080 4

TERMS OF CLEARANCE: None

OMB Authorizing Official Title

Donald R. Arbuckle Deputy Administrator, Office of
Information and Regulatory Affairs




PAPERWORK REDUCTION ACT SUBMISSION

Please read the instructions before completing this form. For additional forms or assistance in completing this form, contact y our agency's
Paperwork Clearance Officer. Send two copies of this form, the collection instrument to be reviewed, the supporting statement, and any
additional documentation to: Office of Information and Regulatory Affairs, Office of Management and Budget, Docket Library, Ro om 10102,
725 17th Street NW, Washington, DC 20503.
1. Agency/Subagency originating request 2. OMB control number b.[ ] None
DOC/NOAA/NMFS a. 0648 - 0012
3. Type of information collection (check one) 4. Type of review requested (check one)
a. [[1] Regular submission
a.[ ] New Collection b. Emergency - Approval requested by / /
C.

b. [0] Revision of a currently approved collection
c.[ ] Extension of a currently approved collection

d.[ ] Reinstatement, without change, of a previously approved
collection for which approval has expired

e.[ ] Reinstatement, with change, of a previously approved
collection for which approval has expired

f. [ ] Existing collection in use without an OMB control number

For b-f, note Item A2 of Supporting Statement instructions

Delegated

5. Small entities ) o o
Will this information collection have a significant economic impact on
a substantial number of small entities? [ ] Yes [M] No

6. Requested expiration date
a. [[1] Three years from approval date b. [ ] Other Specify:__ [/

7. Title Fisheries Finance Program Requirements

8. Agency form number(s) (if applicable)  NOAA Form 88-1

9. Keywords

'fisheries, fishing vessels, loans - business'

10. Abstract

NOAA operates a direct loan program to assist in financing certain actions relating to commercial fishing vessels, shoreside f
facilities, aquaculture operations, and individual fishing quotas. Application information is required to determine eligibility pur:
50 CFR Part 253 and to determine the type and amount of assistance requested by the applicant. An annual financial staten
required from recipients to monitor the financial status of the loan.

11. Affected public (Mark primary with "P" and all others that apply with "x")

a. _X_Individuals or households d. Farms
b. P Business or other for-profite. Federal Government
c. Not-for-profit institutions ~ f. State, Local or Tribal Government

12. Obligation to respond (check one)
a.[ ] Voluntary
b. [ ] Required to obtain or retain benefits
c.[ ]Mandatory

13. Annual recordkeeping and reporting burden

a. Number of respondents 1.250
b. Total annual responses 1,250

1. Percentage of these responses

collected electronically 0 %

c. Total annual hours requested 10,000
d. Current OMB inventory 8.920
e. Difference 1,080
f. Explanation of difference

1. Program change

2. Adjustment 1,080

14. Annual reporting and recordkeeping cost burden (in thousands of
dollars)
a. Total annualized capital/startup costs

b. Total annual costs (O&M)

c. Total annualized cost requested

d. Current OMB inventory

IO )

e. Difference

f. Explanation of difference
1. Program change

2. Adjustment 4

15. Purpose of information collection (Mark primary with "P" and all
others that apply with "X")

a. _P_Application for benefits e. __Program planning or management
Program evaluation f.__ Research

General purpose statistics g.___ Regulatory or compliance

b._
c.__
d. X_ Audit

16. Frequency of recordkeeping or reporting (check all that apply)
a. [ ] Recordkeeping b.[ ] Third party disclosure
c. [M] Reporting
1.[0] On occasion 2.[ ]Weekly
4.[ ]Quarterly 5. ]Semi-annually
7.[ ]1Biennially  8.[ ]Other (describe)

3.[ 1 Monthly
6. [M] Annually

17. Statistical methods
Does this information collection employ statistical methods
[ ] Yes [O] No

18. Agency Contact (person who can best answer questions regarding
the content of this submission)

Name: Charles L. Cooper
Phone: 301-713-2396

OMB 83-I

10/95




19. Certification for Paperwork Reduction Act Submissions

On behalf of this Federal Agency, | certify that the collection of information encompassed by this request complies with
5 CFR 1320.9

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8(b)(3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification covers:

(a) It is necessary for the proper performance of agency functions;
(b) It avoids unnecessary duplication;
(c) It reduces burden on small entities;
(d) It used plain, coherent, and unambiguous terminology that is understandable to respondents;
(e) Its implementation will be consistent and compatible with current reporting and recordkeeping practices;
(f) It indicates the retention period for recordkeeping requirements;
(9) It informs respondents of the information called for under 5 CFR 1320.8(b)(3):
(i) Why the information is being collected;
(i) Use of information;
(iii) Burden estimate;
(iv) Nature of response (voluntary, required for a benefit, mandatory);
(v) Nature and extent of confidentiality; and
(vi) Need to display currently valid OMB control number;

(h) It was developed by an office that has planned and allocated resources for the efficient and effective manage-
ment and use of the information to be collected (see note in Item 19 of instructions);

(i) It uses effective and efficient statistical survey methodology; and
() It makes appropriate use of information technology.

If you are unable to certify compliance with any of the provisions, identify the item below and explain the reason in
Item 18 of the Supporting Statement.

Signature of Senior Official or designee Date

OMB 83-I

10/95




Agency Certification (signature of Assistant Administrator or head of MB staff for L.O.s, or of the Director of a Program or Staff
Office)

Signature Date

signed by John Oliver 01/28/2002

Signature of NOAA Clearance Officer

Signature Date

signed by Richard Roberts 01/31/2002

10/95



SUPPORTING STATEMENT
FISHERIES FINANCING PROGRAM REQUIREMENTS
OMB CONTROL NO. 0648-0012

A. JUSTIFICATION

1. Explain the circumstances that make the collection of infor mation necessary.

Title XI of the Merchant Marine Act (46 U.S.C. 1271 et seq.) authorizes the Fisheries Financing
Program (FFP) to assist small businessmen in financing or refinancing commercial fishing
vessals, fisheries shoreside facilities, aquaculture operations, and individual fishing quotas
(IFQ). Title X1 also authorizes the Fishing Capacity Reduction Program (FCRP) to reduce
excess fishing capacity by paying fishermen to either surrender their fishing permits or vessels,
or both. All obligationsinvolving any fishing vessel, fishery facility, aguaculture facility, or
individual fishing quota issued subsequent to the Sustainable Fisheries Act are direct loan
obligations. These financings contribute to the stability of the fishing industry, which continues
to be viewed by the Congress as in the national interest. The relevant portions of Title XI are
implemented at 50 CFR Part 253.

The Fisheries Financing Program (FFP) application form, NOAA Form 88-1, is needed by
commercia fishermen who apply for financing under the Fisheries Finance Program. The form
has been redesigned to provide for additional loan services authorized by the Sustainable
Fisheries Act and to clarify requirements. Annual reporting is also required by all current
borrowers.

The Fisheries Finance Program involves providing three types of loans.
a. Direct Loansfor Vessels, Shoreside Facilities, and Aquaculture

The loans requested under the Fisheries Finance Program (FFP) will provide the financial
assistance authorized under the 1996 Sustainable Fisheries Act (SFA), as amended, Title X1 of
the Merchant Marine Act, 1936 as amended, and the Magnuson-Stevens Fishery Conservation
and Management Act.

Traditional FFP direct loans financing offers the fishing industry slightly better interest rates and
longer term loans than are available elsewhere. The longer term allows the industry to amortize
their capital investment over the actual economic life of the fisheries asset. Lower debt service
reduces economic pressure thus allowing the borrower to more easily accommodate more
restrictive fishery management initiatives. FFP regulations ensure that FFP traditional lending
will not increase harvesting capacity in the fisheries but will simply permit the financing of the
acquisition of existing vessels or the refinancing of existing debt for vessels already in the
fishery.



Shoreside processing loans are capacity neutral. Aquaculture financing is an activity NOAA is
actively encouraging because increases in aquacultural grown fish removes pressure from the
wild stock.

b. Mariculture Fisheries Finance

NOAA encourages the devel opment of mariculture (growing seafood in salt waters beyond low
tide) projects. Thistechnology is not as mature as traditional aguaculture activities and
consequently has been assigned a higher risk.

c. FFP Halibut and Sablefish IFQ loans

The Sustainable Fisheries Act (SFA) (Public Law 104-297) amended Section 1104A(a)(7) of
Title XI of the Merchant Marine Act (46 U.S.C. App. 1274) and section 303(d)(4) of the
Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act) (16
U.S.C. 1801 et. seq.) to authorize financing and refinancing the cost of entry-level fishermen and
fishermen who fish from small boats purchasing individual fishing quota (IFQ). SFA
amendments to section 303(d)(4) and section 304(d)(2) of the Magnuson-Stevens Act authorize
the Federal Credit Reform Act cost of IFQ lending to be funded by up to 25% of the IFQ and
Community Development Quota (CDQ) fee revenue from the IFQ fishery involved.

2. Explain how, by whom, how frequently, and for what purpose the infor mation will be
used.

The application for FFP financing (NOAA Form 88-1) provides the information needed to
determine whether the applicant isagood credit risk.  All applicants for FFP financing are
requested to provide information such as the applicant’ s identity and address, the amount of
financing applied for, the purpose of loan, an appraisal of the vessel or facility involved,
financia information including the last 3 tax returns, alist of creditors and buyers with relevant
credit terms, identification of authorized representatives (accountant, attorney, insurance agent),
and legal history (status regarding bankruptcy, litigation, delinquency on and Federal debt, etc.).

Thisinformation is generally required by any commercial lending institution and provides a
basis for evaluating credit-worthiness and repayment prospects. The purpose is needed to ensure
that the loan is for purposes authorized for this program. Applicants with a history of credit
problems, litigation or bankruptcy, lack of capital, etc. generally cannot meet the FFP' s stringent
credit standards. Applications are approved only for those loans with excellent repayment
prospects.

Annual financial statements are required of all borrowers. These statements update the balance
sheet information presented with the original application. The financia statements are used to
monitor the borrower’ s financial condition and to trigger servicing actionsif indicated.



3. Describe whether, and to what extent, the collection of infor mation involves the use of
automated, electronic, mechanical, or other technological techniques or other forms of
infor mation technology.

The information requested is the minimum necessary to comply with customary banking
practices to extend credit. Hard copy applications are required because original signatures are
required and there are severe penalties for fraud. Loan proceeds may be transferred
electronically. Information regarding this program is posted on the NMFS Web Page.

4. Describe effortsto identify duplication.

Because NOAA isthe sole Federal provider of FFP financing, there is no duplication of other
information requests.

5. 1f the collection of infor mation involves small businesses or other small entities, describe
the methods used to minimize burden.

Information collected relates to specific applicants and proposed financings. The information
collected is the minimum necessary to determine eligibility and amount of assistance.

6. Describethe consequencesto the Federal program or policy activitiesif the collection is
not conducted or is conducted less frequently.

Statutorily-mandated financial assistance could not be delivered without this information
collection.

7. Explain any special circumstancesthat requir e the collection to be conducted in a
manner inconsistent with OM B guidelines.

Since the information collection relates to applications for benefits, the agency has no control
over the frequency of collection of applications. Annual reporting is necessary to protect the
government’ s financial investment.

8. Provide a copy of the PRA Federal Register notice that solicited public comments on the
information collection prior to this submission. Summarizethe public commentsreceived
in responseto that notice and describe the actions taken by the agency in response to those
comments. Describethe effortsto consult with persons outside the agency to obtain their
views on the availability of data, frequency of collection, theclarity of instructions and
recor dkeeping, disclosure, or reporting format (if any), and on the data elementsto be
recorded, disclosed, or reported.

A Federal Register Notice (copy attached) solicited public comment on this collection. No
comments were received.



9. Explain any decisionsto provide payments or qgiftsto respondents, other than
remuneration of contractorsor grantees.

Payments to respondents result only from approved applications for benefits.

10. Describe any assurance of confidentiality provided to respondents and the basis for
assurancein statute, requlation, or agency policy.

Application forms allow the applicant to indicate whether he desires to keep the application
confidential to the extent authorized by law, including, but not limited to, the Privacy Act and
the Freedom of Information Act, 5 U.S.C. section 552.

11. Provide additional justification for any questions of a sensitive natur e, such as sexual
behavior and attitudes, religious beliefs, and other mattersthat are commonly consider ed

private.

No sensitive questions are asked.

12. Provide an estimate in hours of the burden of the collection of infor mation.

150 FFP respondents x 1 NOAA Form 88-1 x 8 hrs/application = 1,200 hours
100 IFQ respondents x 1 NOAA Form 88-1 x 8 hrg/application = 800 hours

1,000 respondents x 1 annual financial statement for current borrowers x 8 hrs/statement
= 8,000 hours

Totals— 1,250 responses and 10,000 hours

13. Provide an estimate of the total annual cost burden to the respondents or record-
keeper sresulting from the collection.

Thereisonly aminimal cost burden of thisinformation collection to respondents, primarily for
mailing applications and reports. The estimated cost is $5,375.

14. Provide estimates of annualized cost to the Feder al gover nment.

Thereis no annualized cost of this information collection to the Federal government.

15. Explain thereasonsfor any program changes or adjustmentsreported in [tems 13 or
14 of the OMB 83-I.

The number of respondents, responses, and response times have been re-estimated. The burden
hour change is therefore an adjustment.



16. For collections whose results will be published, outline the plans for tabulation and
publication.

Results will not be published.

17. If seeking approval to not display the expiration datefor OMB approval of the
infor mation collection, explain the reasons why display would be inappropriate.

The expiration date will be displayed.

18. Explain each exception to the certification statement identified in Item 19 of the
OMB 83-1.

No exceptions are requested.
B. COLLECTIONSOF INFORMATION EMPLOYING STATISTICAL METHODS

This collection does not employ statistical methods.



NOAA Form 88-1 U.S. DEPARTMENT OF COMMERCE OMB APPROVED NO. 0648-0012
(1/22799) NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION Expires 1/31/2002
NATIONAL MARINE FISHERIES SERVICE Case No.

FISHERIES FINANCE PROGRAM (FFP)- LOAN APPLICATION FORM
KNOWINGLY SUPPLYING FALSE INFORMATION OR WILLFULLY OVERVALUING ANY ASSET OR INCOME
FOR THE PURPOSE OF OBTAINING A LOAN IS A VIOLATION OF FEDERAL LAW PUNISHABLE BY A
FINE OF UP TO $25,000 AND/OR IMPRISONMENT FOR 1 TO 5 YEARS.

PRIVACY ACT NOTICE: This request for information is authorized by Title 46 U.S.C 1271-1279 and 50 CFR Part
253 Subpart B, and is voluntary. The data will primarily be used for the evaluation of financial condition
in connection with application for financing under the Fisheries Finance Program. Financing will not be
considered unless all requested information is furnished.

Applicant®s Name (exact legal title)

Address Tax ID Number or Social Security No.

Phone Number ( )
Fax Number ( )

Applicant is: [0 Individual [ Partnership [] Corporation
[] Limited Liability Company

Loan Amount Requested: $ Term requested: years
NOTE: Loan amount cannot exceed 80% of the cost or depreciated actual cost of the
project.

APPLICATION FEE:
Attach a check payable to ""NOAA, NMFS, FFP" for one-half of one percent of the loan

amount you are requesting. (IFf your application is not approved, one-half of the
fee is refundable.)

Do you want to keep this application confidential and withheld from public
disclosure to the extent authorized by law, including, but not limited to, the
Freedom of Information Act, 5 U.S.C. section 5527? 1 Yes [0 No

The Applicant certifies that: (1) it is a citizen of the United States (if a
corporation, at least 75% of the stock must be held by U.S. citizens), and (2) all
information in this application is true and correct to the best of the applicant®s
knowledge and belief and is submitted to obtain a loan from the Fisheries Finance
Program.

The applicant authorizes anyone possessing financial, credit, business, or character
information to release it to the Financial Services Division of the National Marine

Fisheries Service (all such information shall be kept confidential by that agency).

Duplicates of this authorization shall have the same validity as the original.

Date:
(signature)

Date:
(signature)

Date:
(signature)

Note: Both spouses must sign if they are co-applicants; each partner must sign if
applicant is a partnership; authorized corporate officer must sign and signhature
must be properly attested if applicant is a corporation, and corporate seal affixed,
ifT applicable.




Purpose of Loan: (Attach additional sheet(s) if necessary.)

(1) For Refinancing existing long-term debt, attach copies of current notes and
mortgages, or

(2) For New Construction (New construction is limited only to aquaculture projects),
attach copy of the construction contract(s).

(3) For Purchase of used Vessels, Shoreside Facilities, or Aquaculture Facilities,
attach a copy of purchase and sales agreement

(4) For Reconstruction (Vessel reconstruction which increases harvesting capacity is
not permitted) of Vessels, Shoreside Facilities, or Aquaculture Facilities, attach a
copy of appropriate contracts and invoices.

(5) For Permit Financing (certain Federal fishing permits may be eligible for FFP
financing or refinancing), attach a copy of the purchase contract.

Appraisals and Surveys Required:

(@D Vessels - Provide a current (within the last year) condition and valuation
survey by a licensed marine surveyor. (Naval Architect, Stability Test and/or
Appraisal may be required.)

Also include copies of all Federal and State fishing permits owned or utilized
by the vessel.

(@)) Land and Shoreside Facilities
Provide a current appraisal that includes an alternate use appraisal by a
licensed appraiser. (Member, Appraisal Institute (MAl) appraisal may be required.)

Your Business

Provide a brief description of your business including major products or services,
markets, and operation. (Attach additional sheets, if needed.)




List your major customers, credit terms and percentage of annual sales.

Customer®s Name & Address Credit Terms % of Sales

List your suppliers, credit terms and credit limits.

Supplier®s Name & Address Credit Terms Credit Limit

Ownership

List owners/partners/shareholders/members, the percentage of the company they own,
and their compensation from the company.

Name Position/Title % Owned Compensation

Documents Required:

(€D Partnerships: Provide a copy of your Partnership Agreement

(@)) Corporations: Provide a certified copy of your Articles of Incorporation,
Bylaws, Declaration of Corporate Officers, Corporate Resolution authorizing
transaction, Certificate of Incumbency, and a Good Standing Certificate from the
Secretary of State.

(€)) Limited Liability Companies: Provide a certified copy of the Articles of
Organization, Operating Agreement, Resolution by members authorizing transaction,
and a Certificate of Good Standing from the Secretary of State.

Resumes

Attach a brief personal resume including work experience for each individual,
partner, officer, or major shareholder.




Are there any amounts due to the company from owners or other related parties?
[] Yes [J] No (If yes, describe.)

Is your company in compliance with applicable federal and state regulations (such as
environmental, employment, and safety?)
[] Yes [1 No (If no, describe.)

Legal History

IT any of the following questions apply to the applicant, partners, stockholders or
guarantors connected with the applicant, provide complete history and current
status.

(1) Is the applicant delinquent on any Federal debt? [] Yes [1 No

(2) Are any partners, shareholders, or members of the applicant
delinquent on any Federal debt? [] Yes [ No

(3) Have you ever been in bankruptcy or made an assignment for the benefit of
creditors? [] Yes [0 No

(4) Have any judgments or compromise settlements ever been obtained against you?

[] Yes [1 No

(5) Are you involved iIn any pending litigation, either as a defendant or plaintiff:

[] VYes [1 No

(6) Do you buy from, sell to, lease from, or use the services of any concern in
which someone in your company has a significant financial interest?

[] VYes [1 No

(7) Does your business have any subsidiaries or affiliates? If yes, please provide
their names and the relationship with your company and include a current financial
statement for each.

[] Yes [] No

(8) Have you ever had any fishing violations or have any outstanding unpaid fines:

[] Yes [1 No

All applicants to provide the following information:

Accountant (name & address) Phone Number ( )
Fax Number C )
Attorney (hame & address) Phone Number C )

Fax Number C )

Insurance Agent (name & address) Phone Number

)
o’ |\’

Fax Number




FINANCIAL INFORMATION REQUIRED:

NOTE: All financial statements and tax returns must be signed and dated. (Audited

financial

statements may be required.)

(@D Individual/Proprietor

()
C))

Current personal financial statement (current within 30 days).
A complete copy of your Federal Income Tax Return for the

last 3 years.

) Partnerships, Corporations, and Companies

() Current personal financial statement (current within 30
days) for each partner/shareholder.

(b) A complete copy of each partner/shareholder®s Federal
Income Tax Return for the last 3 years.

(©) Current Balance Sheet and Operating Statement for the
partnership/corporation/company (current within 30 days).

(@ Balance Sheet and Profit and Loss Statement for the
partnership/corporation/company for the last 3 years.

(e) A complete copy of the partnership/corporation/
company®"s Federal Income Tax Return for the last 3 years.

™ Current aging of accounts receivable and payable.

(€)) All Applicants:

All applicants must provide a projection of income and cash flow,
proforma balance sheet for two years operation of the project.

including a




PAPERWORK REDUCTION ACT STATEMENT
NOAA FORM 88-1

1. Policy reasons for thisinformation collection

The Merchant Marine Act of 1936, as amended, established (a) a direct loan program to assist
small businessmen in financing commercial fishing vessels, fisheries shoreside facilities,
aquaculture operations, and individual fishing quotas, aswell as (b) afishing capacity reduction
program which pays fishermen to surrender either their fishing permits or vessels. To obtain
these benefits applicants must submit information required by the statute.

2. Theinformation collected is necessary to determine eligibility and type and amount of
assistance requested by applicants.

3. Annual burden estimate

Public reporting burden for this collection of information is estimated to average 8 hours per
response, including time for reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing this collection of information.
Send comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden, to the Financial Services Division,
National Marine Fisheries Service, 1315 East West Highway, Silver Spring, MD 20910.

4. Areresponses voluntary?

Responses consist of applications for benefits and are required to obtain those benefits.

5. Application forms allow the applicant to indicate whether he desires to keep the application
confidential to the extent authorized by law, including, but not limited to, the Privacy Act and
the Freedom of Information Act.

Notwithstanding any other provision of law, no person is required to comply with a collection of

information subject to the requirements of the Paperwork Reduction Act, unless that collection
of information displays avalid OMB Control Number.
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Federal Register/Vol. 66, No. 208/Friday, October 26, 2001/ Notices

1. Forgiveness of Short-Term
Liabilities. The petitioner alleges that,
because the combined short-term
liabilities listed on the 1998 financial
statements from Nitrokemia Rt. and
Nitrokemia 2000 are significantly
smaller than the short-term liabilities
listed on the former Nitrokemia’s 1997
financial statements, the GOH forgave
some of the former Nitrokemia’s short-
term liabilities when the company was
split.

The petitioner has not provided
sufficient evidence that any short-term
debts were actually forgiven by the
GOH. Although the combined short-
term debts were less than the short-term
debts from the former Nitrokemia’s
financial statements, the petitioner has
provided no evidence that the short-
term debt was not simply paid off or
converted to long-term debt. Thus,
lacking sufficient evidence of a financial
contribution or a benefit from the GOH
at this time, we are not including this
program in our investigation.

2. Provision of Natural Gas for Less
Than Adequate Remuneration. The
petitioner alleges that the GOH
subsidizes the price of natural gas to the
Hungarian industry because natural gas
prices in Hungary are significantly
lower than they are in the rest of the
world. Without this alleged subsidy, the
petitioner states that the cost of natural
gas for Nitrokemia 2000’s sulfanilic acid
production would be one percent
higher.

The petitioner has provided no
evidence to support its claim that the
GOH provided natural gas for less than
adequate remuneration to a specific
enterprise or industry in Hungary. The
petitioner admits that it was not able to
locate any information that this alleged
provision of low-priced natural gas was
not generally available in Hungary.
Thus, because no information was
provided in support of the specificity
claim, at this time we are not including
this program in our investigation.

Distribution of Copies of the Petition

In accordance with section
702(b)(4)(A)(i) of the Act, a copy of the
public version of the petition has been
provided to the GOH. We will attempt
to provide a copy of the public version
of the petition to each exporter named
in the petition, as provided for under
section 351.203(c)(2) of the
Department’s regulations.

ITC Notification
We have notified the ITC of our

initiation, as required by section 702(d)
of the Act.

Preliminary Determination by the ITC

The ITC will determine no later than
November 13, 2001, whether there is a
reasonable indication that imports of
sulfanilic acid from Hungary are causing
material injury, or threatening to cause
material injury to, a U.S. industry. A
negative ITC determination will result
in the investigation being terminated;
otherwise, the investigation will
proceed according to statutory and
regulatory time limits.

This notice is issued and published
pursuant to section 777(i) of the Act.

Dated: October 18, 2001.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 01-26940 Filed 10—-25-01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

Environmental Technologies Trade
Advisory Committee (ETTAC)

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of Open Meeting.

DATE: November 15, 2001.

TIME: 9 a.m. to 12 p.m.

PLACE: U.S. Department of Commerce,
14th Street and Constitution Avenue,
NW., Washington, DC 20230.

SUMMARY: The Environmental
Technologies Trade Advisory
Committee will hold a plenary meeting
on November 15, 2001, at the U.S.
Department of Commerce.

ETTAC will hear reports on programs
in the International Trade
Administration, and on the status of
U.S. Commercial Service support for the
U.S.-Asia Pacific Environmental
Partnership. ETTAC will also hold a
roundtable on the effects of the
September 11 terrorism attacks on the
environmental industry and the
industry’s response. The meeting is
open to the public.

ETTAC is mandated by Public Law
103-392. It was created to advise the
U.S. government on environmental
trade policies and programs, and to help
it to focus its resources on increasing
the exports of the U.S. environmental
industry. The ETTAC operates as an
advisory committee to the Secretary of
Commerce and the interagency
Environmental Trade Working Group
(ETWG) of the Trade Promotion
Coordinating Committee (TPCC). The
ETTAC was originally chartered in May

of 1994. It was most recently rechartered
until May 30, 2002.

For further information phone Jane
Siegel, Office of Technologies
Industries, (ETI), U.S. Department of
Commerce at (202) 482—5225. This
meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to ETL.

Dated: October 22, 2001.

Carlos F. Montoulieu,

Acting Deputy Assistant Secretary.

[FR Doc. 01-27055 Filed 10-25-01; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 102201E]

Proposed Information Collection;
Comment Request; Fisheries Finance
Program Requirements

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before December 26,
2001.

ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue NW,
Washington DC 20230 (or via the
Internet at MClayton@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Charles L. Cooper,
Financial Services Division, Office of
Constituent Services, 1315 East-West
Highway, Silver Spring, MD 20910
(phone 301-713-2396).
SUPPLEMENTARY INFORMATION:

1. Abstract

NOAA operates a direct loan program
to assist in financing certain actions
relating to commercial fishing vessels,
shoreside fishery facilities, aquaculture
operations, and individual fishing
quotas (IFQ). Application information is



Federal Register/Vol. 66, No. 208/Friday, October 26, 2001/ Notices

54233

required to determine eligibility
pursuant to 50 CFR Part 253 and to
determine the type and amount of
assistance requested by the applicant.
An annual financial statement
information is collected to monitor the
financial status of the loan.

II. Method of Collection

Form submitted in paper format.

II1. Data

OMB Number: 0648—0012.
Form Number: NOAA Form 88-1.
Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
1,250.

Estimated Time Per Response: 8 hours
for a traditional FFP loan application; 4
hours for an IFQ loan application; and
8 hours for an annual financial
statement.

Estimated Total Annual Burden
Hours: 10,000.

Estimated Total Annual Cost to
Public: $5,375.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: October 17, 2001.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 01-27041 Filed 10-25-01; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 101601C]

Marine Fisheries Advisory Committee;
Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: Notice is hereby given of
meetings of the Marine Fisheries
Advisory Committee (MAFAC) from
November 6-8, 2001.

DATES: The meetings are scheduled as
follows:

1. November 6, 2001, 8:30 a.m.— 4:30
p-m.

2. November 7, 2001, 8:30 a.m.— 4
p-m.

3. November 8, 2001, 9 a.m.—1:30 p.m.

ADDRESSES: The meetings will be held at
Wyndham Sugar Bay Resort, 6500 Estate
Smith Bay, St. Thomas, U.S. Virgin
Islands. Requests for special
accommodations may be directed to
MAFACG, Office of Operations,
Management and Information, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910.

FOR FURTHER INFORMATION CONTACT.
Laurel Bryant, Designated Federal
Official; telephone: (301) 713-2259.

SUPPLEMENTARY INFORMATION: As
required by section 10(a) (2) of the
Federal Advisory Committee Act, 5
U.S.C. App. (1982), notice is hereby
given of meetings of MAFAC and
MAFAC Subcommittees. MAFAC was
established by the Secretary of
Commerce (Secretary) on February 17,
1972, to advise the Secretary on all
living marine resource matters that are
the responsibility of the Department of
Commerce. This Committee ensures that
the living marine resource policies and
programs of the Nation are adequate to
meet the needs of commercial and
recreational fisheries, and of
environmental, state, consumer,
academic, tribal, and other national
interests.

Matters to Be Considered
November 6, 2001

General Overview, Administrative
Issues, Magnuson-Stevens Act
Reauthorization, and National
Environmental Policy Act.

November 7, 2001

Ecosystem Management,
Sustainability, Marine Protected Areas,
Constituent Meeting.

November 8, 2001

Wrap-up reports and adjournment.
Time will be set aside for public
comment on agenda items.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to MAFAC (see
ADDRESSES).

Dated: October 22, 2001.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries Service

[FR Doc. 01-27027 Filed 10-23-01; 2:38 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 102201C]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of request to modify
research permits 1178 and 1295.

SUMMARY: Notice is hereby given of the
following actions regarding permits for
takes of endangered and threatened
species for the purposes of scientific
research and/or enhancement under the
Endangered Species Act (ESA): NMFS
has received a request to modify permits
(1178 and 1295) from Dr. Michael
Sissenwine, of Northeast Fisheries
Science Center.

DATES: Comments or requests for a
public hearing on any of the new
applications or modification requests
must be received at the appropriate
address or fax number no later than 5
p.m. eastern standard time on November
26, 2001.

ADDRESSES: Written comments on any of
the new applications or modification
requests should be sent to the
appropriate office as indicated below.
Comments may also be sent via fax to
the number indicated for the application
or modification request. Comments will
not be accepted if submitted via e-mail
or the Internet. The applications and
related documents are available for
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AUTHORITY: 46 U.S.C. 1271-1279 and 16 U.S.C.
4101 et seq.

SOURCE: 61 FR 19172, May 1, 1996, unless
otherwise noted.

Subpart A—General

§253.1 Purpose.

(a) The regulations in this part per-
tain to fisheries assistance programs.
Subpart B of these rules governs the
Fisheries Obligation Guarantee Pro-
gram, which guarantees the repayment
of certain long-term fisheries and
aquacultural debts. This allows those
debts to be placed in the same private
investment market that buys U.S.
Treasury securities, where interest
rates are lower and maturities are
longer. The Program does all credit
work and holds and services all credit
collateral. The Program’s guarantee
fee makes it self-supporting.

(b) Subpart C implements Title III of
Public Law 99-659 (16 U.S.C. 4100 et
seq.), which has two objectives:

(1) To promote and encourage State
activities in support of the manage-
ment of interjurisdictional fishery re-
sources identified in interstate or Fed-
eral fishery management plans; and

(2) To promote and encourage man-
agement of interjurisdictional fishery
resources throughout their range.

(3) The scope of this part includes
guidance on making financial assist-
ance awards to States or Interstate
Commissions to undertake projects in
support of management of interjuris-
dictional fishery resources in both the
exclusive economic zone (EEZ) and
State waters, and to encourage States
to enter into enforcement agreements
with either the Department of Com-
merce or the Department of the Inte-
rior.

Subpart B—Fisheries Obligation
Guarantee Program

§253.10 Definitions.

The terms used in this subpart have
the following meanings:

Act means Title XI of the Merchant
Marine Act, 1936, as amended.

Actual cost means project cost (less a
10-percent salvage value), depreciated
(excluding land) on a straightline basis
at 1l-year intervals over the project
property’s useful life including archi-
tectural, engineering, inspection, deliv-
ery, outfitting, and interest costs, as
well as the cost of any consulting con-
tract the Division requires.

Applicant means the one applying for
a guarantee (the prospective
notemaker).

Application means an application for
a guarantee.

Application fee means 0.5 percent of
the dollar amount of an application.

Aquacultural facility means land, land
structures, water structures, water
craft built in the U.S., and equipment
for hatching, caring for, or growing
fish under controlled circumstances
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and for its unloading, receiving, hold-
ing, processing, or distribution for
commercial purposes.

CCF means Capital
Fund.

Citizen means a citizen or national of
the U.S. who is otherwise also a citizen
for the purpose of documenting a vessel
in the coastwise trade under section 2
of the Shipping Act, 1916, as amended.

Contributory  project means any
project that contributes to developing
the U.S. fishing industry by: Causing
any vessel to catch less overutilized
species than before; applying new tech-
nology; improving safety or fuel effi-
ciency; making project property more
efficient, productive, or competitive;
potentially increasing fisheries ex-
ports; helping develop an underutilized
fishery; or enhancing financial sta-
bility, financial performance, growth,
productivity, or any other business at-
tribute.

Demand means a noteholder’s request
that the guarantor pay a guaranteed
note’s full principal and interest bal-
ance.

Division means the Financial Services
Division, National Marine Fisheries
Service, National Oceanic and Atmos-
pheric Administration, U.S. Depart-
ment of Commerce.

Dual Use CCF means a CCF agree-
ment whose qualified vessel is project
property and whose deposits are
pledged to repayment of the U.S. note.

Facility means a fisheries facility or
aquacultural facility.

Financing means the first permanent
debt placed on project property for fi-
nancing its project cost.

Fish means all forms of aquatic ani-
mal and plant life, except marine mam-
mals and birds.

Fishery facility means land, land
structures, water craft that do not fish,
and equipment used for transporting,
unloading, receiving, holding, proc-
essing, or distributing fish for commer-
cial purposes (including any fishery fa-
cility for passenger fishing).

Fishing means catching wild fish for
commercial purposes (including pas-
senger fishing).

Guarantee means the guarantor’s con-
tractual promise, backed by the full
faith and credit of the United States,

Construction

§253.10

to repay a guaranteed note if a
notemaker fails to repay it as agreed.

Guarantee fee means 1 percent of a
guaranteed note’s average annual un-
paid principal balance.

Guaranteed note means a promissory
note from a notemaker to a noteholder
whose repayment the guarantor guar-
antees.

Guarantor means the U.S., acting,
under the Act, by and through the Sec-
retary of Commerce.

Industry means the fisheries and/or
aquacultural industry.

Noteholder means a guaranteed note
payee.

Notemaker means a guaranteed note
payor.

Passenger fishing means carrying in
vessels for commercial purposes pas-
sengers who catch fish.

Program means the Fisheries Obliga-
tion Guarantee Program.

Project means the construction of
new project property or the refur-
bishing or purchase of used project
property including architectural, engi-
neering, inspection, delivery, outfit-
ting, and interest costs, as well as the
cost of any consulting contract the Di-
vision requires.

Project property means the vessel or
facility involved in a project whose ac-
tual cost is eligible under the Act for
guarantee and controls the dollar
amount of a guaranteed note.

Property means the project property
and all other property pledged as secu-
rity for a U.S. note.

Qualified means acceptable, in the Di-
vision’s credit risk judgment, and oth-
erwise meeting the Division’s require-
ments for guarantee.

Refinancing means newer debt that
either replaces older debt or reim-
burses applicants for previous expendi-
tures.

Refinancing/assumption fee means 0.25
percent of the principal amount of a
guaranteed note to be refinanced or as-
sumed.

Refurbishing means any reconstruc-
tion, reconditioning, or other improve-
ment of used project property involv-
ing more than routine repair or main-
tenance.

Security documents mean all collateral
securing the U.S. note’s repayment and
all other assurances, undertakings, and
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contractual arrangements associated
with the U.S. note.

Underutilized fishery means:

(1) For a vessel, any fish species har-
vested below its sustainable yield.

(2) For a fisheries facility, any facil-
ity using that species or any for which
aggregate facilities are inadequate to
best use harvests of that or any other
species.

U.S. means the United States of
America and, for citizenship purposes,
includes the Commonwealth of Puerto
Rico; American Samoa; the U.S. Virgin
Islands; Guam; the Republic of the
Marshal Islands; the Federated States
of Micronesia; the Commonwealth of
the Northern Mariana Islands; any
other commonwealth, territory, or pos-
session of the United States; or any po-
litical subdivision of any of them.

U.S. note means a promissory note
payable by the notemaker to the guar-
antor.

Useful life means the period during
which project property will, as deter-
mined by the Division, remain eco-
nomically productive.

Vessel means any vessel documented
under U.S. law and used for fishing.

Wise use means the wise use of fish-
eries resources and their development,
advancement, management, conserva-
tion, and protection.

§253.11 Guarantee policy.

(a) A guarantee financing or refi-
nancing up to 80 percent of a project’s
actual cost shall be available to any
qualified citizen otherwise eligible
under the Act and these rules, except:

(1) Vessel construction. The Program
will not finance this project cost. The
Program will only refinance this
project cost for an existing vessel
whose previous construction cost has
already been financed (or otherwise
paid). Refinancing this project cost for
a vessel that already exists is not in-
consistent with wise use, but financing
it may be.

(2) Vessel refurbishing that materially
increases an existing vessel’s harvesting
capacity. The Program will not finance
this project cost. The Program will
only refinance this project cost for a
vessel whose previous refurbishing cost
has already been financed (or otherwise
paid). Refinancing this project cost is

50 CFR Ch. Il (10-1-01 Edition)

not inconsistent with wise use, but fi-
nancing it may be.

(3) Purchasing a used wvessel or used
fishery facility. The Program will nei-
ther finance nor refinance this project
cost (except for a used vessel or fishery
facility that the Program purchased
and is reselling), unless the used vessel
or fishery facility will be refurbished in
the United States and will be a con-
tributory project or it will be used in
an underutilized fishery.

(b) Every project, other than those
specified in paragraphs (a) (1) and (2) of
this section, is consistent with wise use
and every project, other than those
specifically precluded in paragraphs (a)
(1) and (2) of this section, may be fi-
nanced, as well as refinanced.

§253.12 Guaranteed note,
and security documents.

(a) Guaranteed mnote—(1) Principal.
This may not exceed 80 percent of ac-
tual cost, but may, in the Division’s
credit judgment, be less.

(2) Maturity. This may not exceed 25
years, but shall not exceed the project
property’s useful life and may, in the
Division’s credit judgment, be less.

(3) Interest rate. This may not exceed
the amount the Division deems reason-
able.

(4) Prepayment penalty. The Division
will allow a reasonable prepayment
penalty, but the guarantor will not
guarantee a notemaker’s payment of
it.

(6) Form. This will be the simple
promissory note (with the guarantee
attached) the Division prescribes,
promising only to pay principal, inter-
est, and prepayment penalty.

(6) Sole security. The guaranteed note
and the guarantee will be the
noteholder’s sole security.

(b) U.S. note and security documents—
(1) Form. The U.S. note and security
documents will be in the form the Divi-
sion prescribes.

(2) U.S. note. This exists to evidence
the notemaker’s actual and contingent
liability to the guarantor (contingent
if the guarantor does not pay the guar-
anteed note (including any portion of
it), on the notemaker’s behalf or if the
guarantor does not advance any other
amounts or incur any other expenses
on the notemaker’s behalf to protect

U.S. note,
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the U.S. or accommodate the
notemaker; actual if, and to the same
monetary extent that, the guarantor
does). Payment of the guaranteed note
by anyone but the guarantor will am-
ortize the original principal balance
(and interest accruing on it) of the U.S.
note to the same extent that it amor-
tizes the guaranteed note. The U.S
note will, among other things, contain
provisions for adding to its principal
balance all amounts the Program ad-
vances, or expenses it incurs, to pro-
tect the U.S. or accommodate the
notemaker.

(3) Security documents. The Division
will, at a minimum, require a pledge of
all project property (or adequate sub-
stitute collateral). The Division will
require such other security as it deems
the circumstances of each notemaker
and project require to protect the U.S.
All security documents will secure the
U.S. note. The security documents will,
among other things, contain provisions
for adding to the U.S. note all Program
advances, expenditures, and expenses
required to protect the U.S. or accom-
modate the notemaker.

(4) Recourse. Significant Program re-
liance, as a secondary means of repay-
ment, on the net worths of parties
other than the notemaker will ordi-
narily require secured recourse against
those net worths. Recourse may be by
a repayment guarantee or irrevocable
letter of credit. Ordinarily, the Divi-
sion will require recourse against: All
major shareholders of a closely-held
corporate notemaker, the parent cor-
poration of a subsidiary corporate
notemaker without substantial pledged
assets other than the project property,
and all major limited partners. The Di-
vision may also require recourse
against others it deems necessary to
protect the U.S. The principal parties
in interest, who ultimately stand most
to benefit from the project, should or-
dinarily be held financially account-
able for the project’s performance.
Where otherwise appropriate recourse
is unavailable, the conservatively pro-
jected net liquidating value of the
notemaker’s assets pledged to the Pro-
gram must, in the Division’s credit
judgment, substantially exceed all pro-
jected Program exposure.

§253.14

(c) Dual-use CCF. For a vessel, the Di-
vision may require annually depositing
some portion of the project property’s
net income into a dual-use CCF. A
dual-use CCF provides the normal CCF
tax-deferral benefits, but also both
gives the Program control of CCF with-
drawals and recourse against CCF de-
posits and ensures an emergency refur-
bishing reserve (tax-deferred) for
project property.

§253.13 Ability and experience re-
quirements.

A notemaker and the majority of its
principals must generally have the
ability, experience, resources, char-
acter, reputation, and other qualifica-
tions the Division deems necessary for
successfully operating the project
property and protecting the U.S. The
Program will ordinarily not provide
guarantees: For venture capital pur-
poses; to a notemaker whose principals
are all from outside the industry; or for
a notemaker the majority of whose
principals cannot document successful
industry ability and experience of a du-
ration, degree, and nature consistent
with protecting the U.S.

§253.14 Economic and financial re-
quirements.

(a) Income and expense projections. The
Division’s conservative income and ex-
pense projections for the project prop-
erty’s operation must prospectively in-
dicate net earnings that can service all
debt, properly maintain the project
property, and protect the U.S. against
the industry’s cyclical economics and
other risks of loss.

(b) Working capital. The Division’s
conservative assessment of an appli-
cant’s financial condition must indi-
cate initial working capital prospec-
tively sufficient to provide for the
project property to achieve net earn-
ings projections, fund all foreseeable
contingencies, and protect the U.S. At
the Division’s discretion, some portion
of projected working capital needs may
be met by something other than cur-
rent assets minus current liabilities
(i.e., by a line or letter of credit, non-
current assets readily capable of gener-
ating working capital, a guarantor
with sufficient financial resources,
etc.).
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(c) Audited financial statements. These
will ordinarily be required for any
notemaker with large or financially ex-
tensive operations whose financial con-
dition the Division believes it cannot
otherwise assess with reasonable cer-
tainty.

(d) Consultant services. Infrequently,
expert consulting services may be nec-
essary to help the Division assess a
project’s economic, technical, or finan-
cial feasibility. The Division will select
and employ the necessary consultant,
but require the applicant to reimburse
the Division. A subsequently approved
application will not be closed until the
applicant reimburses the Division. This
cost may, at the Division’s discretion,
be included in a guaranteed note’s
amount. For a declined application, the
Division may reimburse itself from the
remaining 25 percent of the application
fee.

§253.15 Miscellaneous.

(a) Applicant. Only the legal title
holder of project property (or the lessee
of an appropriate long-term financing
lease) may apply for a guarantee. Ap-
plicants must submit an ‘‘Application
for Fisheries Obligation Program Guar-
antee’ to the appropriate NMFS Re-
gional Financial Services Branch to be
considered for a guaranteed loan.

(b) Investigation and approval. The Di-
vision shall do a due diligence inves-
tigation of every application it accepts
and determine if, in the Division’s sole
judgment, the application is eligible
and qualified. Applications the Divi-
sion deems ineligible or unqualified
will be declined. The Division will ap-
prove eligible and qualified applica-
tions based on the applicability of the
information obtained during the appli-
cation and investigation process to the
programmatic goals and financial re-
quirements of the program and under
terms and conditions that, in the Divi-
sion’s sole discretion, protect the U.S.
The Division will state these terms and
conditions in its approval in principal
letter.

(¢) Insurance. All property and other
risks shall be continuously insured
during the term of the U.S. note. Insur-
ers must be acceptable to the Division.
Insurance must be in such forms and
amounts and against such risks as the

50 CFR Ch. Il (10-1-01 Edition)

Division deems necessary to protect
the U.S. Insurance must be endorsed to
include the requirements the U.S., as
respects its interest only, deems nec-
essary to protect the U.S. (e.g., the
Program will ordinarily be an addi-
tional insured as well as the sole loss
payee for the amount of its interest;
cancellation will require 20 days’ ad-
vance written notice; vessel seaworthi-
ness will be admitted, and the Program
will be adequately protected against
other insureds’ breaches of policy war-
ranties, negligence, omission, etc.)

(d) Property inspections. The Division
will require adequate condition and
valuation inspection of all property as
the basis for assessing the property’s
worth and suitability for guarantee.
The Division may also require these at
specified periods during guarantee life.
These must be conducted by competent
and impartial inspectors acceptable to
the Division. Inspection cost will be at
an applicant’s expense. Those occur-
ring before application approval may
be included in actual cost.

(e) Guarantee terms and conditions.
The Division’s approval in principle
letter shall specify the terms and con-
ditions of the guarantor’s willingness
to guarantee. These shall be incor-
porated in closing documents that the
Division prepares. Terms and condi-
tions are at the Division’s sole discre-
tion. An applicant’s nonacceptance will
result in disqualification for guar-
antee.

(f) Noteholder. The Division will, as a
gratuitous service, request parties in-
terested in investing in guaranteed
notes to submit offers to fund each pro-
spective guaranteed note. The Division
and the applicant will, by mutual con-
sent, choose the responsive bidder,
which ordinarily will be the prospec-
tive noteholder whose bid represents
the lowest net effective annual cost of
capital. Until the Division has closed
the guarantee, arrangements between
an applicant and a prospective
noteholder are a matter of private con-
tract between them, and the Program
is not responsible to either for non-
performance by the other.

(g) Closing—(1) Approval in principle
letters. Every closing will be in strict
accordance with a final approval in
principle letter.
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(2) Contracts. The guaranteed note,
U.S. note, and security documents will
ordinarily be on standard Program
forms that may not be altered without
Divisional approval. The Division will
ordinarily prepare all contracts, except
certain pledges involving real property,
which will be prepared by each
notemaker’s attorney at the direction
and approval of the Division’s attor-
ney.

(3) Closing schedules. The Division
will ordinarily close guarantee trans-
actions with minimal services from ap-
plicants’ attorneys, except where real
property pledges or other matters ap-
propriate for private counsel are in-
volved. Real property services required
from an applicant’s attorney may in-
clude: Title search, mortgage and other
document preparation, execution and
recording, escrow and disbursement,
and a legal opinion and other assur-
ances. An applicant’s attorney’s ex-
pense, and that of any other private
contractor required, is for applicant’s
account. Attorneys and other contrac-
tors must be satisfactory to the Divi-
sion. The Division will attempt to meet
reasonable closing schedules, but will
not be liable for adverse interest-rate
fluctuations, loss of commitments, or
other consequences of being unable to
meet an applicant’s and a prospective
noteholder’s closing schedule. These
parties should work closely with the
Division to ensure a closing schedule
the Division can meet.

§253.16 Fees.

(a) Application fee. The Division will
not accept an application without the
application fee. Fifty percent of the ap-
plication fee is fully earned at applica-
tion acceptance, and is not refundable.
The rest is fully earned when the Divi-
sion issues an approval in principal let-
ter, and it is refundable only if the Di-
vision declines an application or an ap-
plicant requests refund before the Divi-
sion issues an approval in principal let-
ter.

(b) Guarantee fee. Each guarantee fee
will be due in advance and will be based
on the guaranteed note’s repayment
provisions for the prospective year.
The first annual guarantee fee is due at

§253.19

guarantee closing. Each subsequent
one is due and payable on the guar-
antee closing’s anniversary date. Each
is fully earned when due, and shall not
subsequently be refunded for any rea-
son.

(c) Refinancing or assumption fee. This
fee applies only to refinancing or as-
suming existing guaranteed notes. It is
due upon application for refinancing or
assuming a guaranteed note. It is fully
earned when due and shall be non-
refundable. The Division may waive a
refinancing or assumption fee’s pay-
ment when the refinancing or assump-
tion’s primary purpose is to protect the
U.S.

(d) Where payable. Fees are payable
by check made payable to ‘“NMFS/
FSFF.” Other than those collected at
application or closing, fees are payable
by mailing checks to: U.S. Department
of Commerce, National Oceanic and At-
mospheric Administration, National
Marine Fisheries Service, P.O. Box
73004, Chicago, Ill. 60673. To ensure
proper crediting, each check must in-
clude the official case number the Divi-
sion assigns to each guarantee.

§253.17 Demand and payment.

Every demand must be delivered in
writing to the Division. Each must in-
clude the noteholder’s certified record
of the date and amount of each pay-
ment made on the guaranteed note and
the manner of its application. Should
the Division not acknowledge receipt
of a timely demand, the noteholder
must possess evidence of the demand’s
timely delivery.

§253.18 Program operating guidelines.

The Division may issue Program op-
erating guidelines, as the need arises,
governing national Program policy and
administrative issues not addressed by
these rules.

§253.19 Default and liquidation.

Upon default of the security docu-
ments, the Division shall take such re-
medial action (including, where appro-
priate, liquidation) as it deems best
able to protect the U.S.” interest.
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Subpart C—Interjurisdictional
Fisheries

§253.20 Definitions.

The terms used in this subpart have
the following meanings:

Act means the Interjurisdictional
Fisheries Act of 1986, Public Law 99-659
(Title III).

Adopt means to implement an inter-
state fishery management plan by
State action or regulation.

Commercial fishery failure means a se-
rious disruption of a fishery resource
affecting present or future productivity
due to natural or undetermined causes.
It does not include either:

(1) The inability to harvest or sell
raw fish or manufactured and processed
fishery merchandise; or

(2) Compensation for economic loss
suffered by any segment of the fishing
industry as the result of a resource dis-
aster.

Enforcement agreement means a writ-
ten agreement, signed and dated, be-
tween a state agency and either the
Secretary of the Interior or Secretary
of Commerce, or both, to enforce Fed-
eral and state laws pertaining to the
protection of interjurisdictional fish-
ery resources.

Federal fishery management plan
means a plan developed and approved
under the Magnuson Fishery Conserva-
tion and Management Act (16 U.S.C.
1801 et seq.).

Fisheries management means all ac-
tivities concerned with conservation,
restoration, enhancement, or utiliza-
tion of fisheries resources, including
research, data collection and analysis,
monitoring, assessment, information
dissemination, regulation, and enforce-
ment.

Fishery resource means finfish, mol-
lusks, and crustaceans, and any form of
marine or Great Lakes animal or plant
life, including habitat, other than ma-

rine mammals and birds.
Interjurisdictional  fishery resource
means:

(1) A fishery resource for which a
fishery occurs in waters under the ju-
risdiction of one or more states and the
U.S. Exclusive Economic Zone; or

(2) A fishery resource for which an
interstate or a Federal fishery manage-
ment plan exists; or
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(3) A fishery resource which migrates
between the waters under the jurisdic-
tion of two or more States bordering
on the Great Lakes.

Interstate Commission means a com-
mission or other administrative body
established by an interstate compact.

Interstate compact means a compact
that has been entered into by two or
more states, established for purposes of
conserving and managing fishery re-
sources throughout their range, and
consented to and approved by Congress.

Interstate Fisheries Research Program
means research conducted by two or
more state agencies under a formal
interstate agreement.

Interstate fishery management plan
means a plan for managing a fishery
resource developed and adopted by the
member states of an Interstate Marine
Fisheries Commission, and contains in-
formation regarding the status of the
fishery resource and fisheries, and rec-
ommends actions to be taken by the
States to conserve and manage the
fishery resource.

Landed means the first point of off-
loading fishery resources.

NMFS Regional Director means the Di-
rector of any one of the five National
Marine Fisheries Service regions.

Project means an undertaking or a
proposal for research in support of
management of an interjurisdictional
fishery resource or an interstate fish-
ery management plan.

Research means work or investigative
study, designed to acquire knowledge
of fisheries resources and their habitat.

Secretary means the Secretary of
Commerce or his/her designee.

State means each of the several
states, the District of Columbia, the
Commonwealth of Puerto Rico, Amer-
ican Samoa, the Virgin Islands, Guam,
or the Commonwealth of the Northern
Mariana Islands.

State Agency means any department,
agency, commission, or official of a
state authorized under the laws of the
State to regulate commercial fisheries
or enforce laws relating to commercial
fisheries.

Value means the monetary worth of
fishery resources used in developing
the apportionment formula, which is
equal to the price paid at the first
point of landing.

264



National Marine Fisheries Service/NOAA, Commerce

Volume means the weight of the fish-
ery resource as landed, at the first
point of landing.

§253.21 Apportionment.

(a) Apportionment formula. The
amount of funds apportioned to each
state is to be determined by the Sec-
retary as the ratio which the equally
weighted average of the volume and
value of fishery resources harvested by
domestic commercial fishermen and
landed within such state during the 3
most recent calendar years for which
data satisfactory to the Secretary are
available bears to the total equally
weighted average of the volume and
value of all fishery resources harvested
by domestic commercial fishermen and
landed within all of the states during
those calendar years.

(1) The equally weighted average
value is determined by the following
formula:

Volume of X State
Volume of al States
Value of X State
Value of dl States

= A percent

= B percent

0 0 State percentage used to
[A%+BY%] = determine state' s share of
2 the total available funds

(2) Upon appropriation of funds by
Congress, the Secretary will take the
following actions:

(i) Determine each state’s share ac-
cording to the apportionment formula.

(i1) Certify the funds to the respec-
tive NMFS Regional Director.

(iii) Instruct NMFS Regional Direc-
tors to promptly notify states of funds’
availability.

(b) No state, under the apportion-
ment formula in paragraph (a) of this
section, that has a ratio of one-third of
1 percent or higher may receive an ap-
portionment for any fiscal year that is
less than 1 percent of the total amount
of funds available for that fiscal year.

(c) If a State’s ratio under the appor-
tionment formula in paragraph (b) of
this section is less than one-third of 1
percent, that state may receive funding
if the state:

§253.22

(1) Is signatory to an interstate fish-
ery compact;

(2) Has entered into an enforcement
agreement with the Secretary and/or
the Secretary of the Interior for a fish-
ery that is managed under an inter-
state fishery management plan;

(3) Borders one or more of the Great
Lakes;

(4) Has entered into an interstate co-
operative fishery management agree-
ment and has in effect an interstate
fisheries management plan or an inter-
state fisheries research program; or

(5) Has adopted a Federal fishery
management plan for an interjurisdic-
tional fishery resource.

(d) Any state that has a ratio of less
than one-third of 1 percent and meets
any of the requirements set forth in
paragraphs (c¢) (1) through (b) of this
section may receive an apportionment
for any fiscal year that is not less than
0.5 percent of the total amount of funds
available for apportionment for such
fiscal year.

(e) No state may receive an appor-
tionment under this section for any fis-
cal year that is more than 6 percent of
the total amount of funds available for
apportionment for such fiscal year.

(f) Unused apportionments. Any part
of an apportionment for any fiscal year
to any state:

(1) That is not obligated during that
year;

(2) With respect to which the state
notifies the Secretary that it does not
wish to receive that part; or

(3) That is returned to the Secretary
by the state, may not be considered to
be appropriated to that state and must
be added to such funds as are appro-
priated for the next fiscal year. Any
notification or return of funds by a
state referred to in this section is ir-
revocable.

§253.22 State projects.

(a) General—(1) Designation of state
agency. The Governor of each state
shall notify the Secretary of which
agency of the state government is au-
thorized under its laws to regulate
commercial fisheries and is, therefore,
designated receive financial assistance
awards. An official of such agency shall
certify which official(s) is authorized
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in accordance with state law to com-
mit the state to participation under
the Act, to sign project documents, and
to receive payments.

(2) States that choose to submit pro-
posals in any fiscal year must so notify
the NMF'S Regional Director before the
end of the third quarter of that fiscal
year.

(3) Any state may, through its state
agency, submit to the NMFS Regional
Director a completed NOAA Grants and
Cooperative Agreement Application
Package with its proposal for a project,
which may be multiyear. Proposals
must describe the full scope of work,
specifications, and cost estimates for
such project.

(4) States may submit a proposal for
a project through, and request pay-
ment to be made to, an Interstate Fish-
eries Commission. Any payment so
made shall be charged against the ap-
portionment of the appropriate
state(s). Submitting a project through
one of the Commissions does not re-
move the matching funds requirement
for any state, as provided in paragraph
(c) of this section.

(b) Ewvaluation of projects. The Sec-
retary, before approving any proposal
for a project, will evaluate the proposal
as to its applicability, in accordance
with 16 U.S.C. 4104(a)(2).

(c) State matching requirements. The
Federal share of the costs of any
project conducted under this subpart,
including a project submitted through
an Interstate Commission, cannot ex-
ceed 75 percent of the total estimated
cost of the project, unless:

(1) The state has adopted an inter-
state fishery management plan for the
fishery resource to which the project
applies; or

(2) The state has adopted fishery reg-
ulations that the Secretary has deter-
mined are consistent with any Federal
fishery management plan for the spe-
cies to which the project applies, in
which case the Federal share cannot
exceed 90 percent of the total esti-
mated cost of the project.

(d) Financial assistance award. If the
Secretary approves or disapproves a
proposal for a project, he or she will
promptly give written notification, in-
cluding, if disapproved, a detailed ex-
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planation of the reason(s) for the dis-
approval.

(e) Restrictions. (1) The total cost of
all items included for engineering,
planning, inspection, and unforeseen
contingencies in connection with any
works to be constructed as part of such
a proposed project shall not exceed 10
percent of the total cost of such works,
and shall be paid by the state as a part
of its contribution to the total cost of
the project.

(2) The expenditure of funds under
this subpart may be applied only to
projects for which a proposal has been
evaluated under paragraph (b) of this
section and approved by the Secretary,
except that up to $25,000 each fiscal
year may be awarded to a state out of
the state’s regular apportionment to
carry out an ‘‘enforcement agree-
ment.”” An enforcement agreement
does not require state matching funds.

(f) Prosecution of work. All work must
be performed in accordance with appli-
cable state laws or regulations, except
when such laws or regulations are in
conflict with Federal laws or regula-
tions such that the Federal law or reg-
ulation prevails.

§253.23 Other funds.

(a) Funds for disaster assistance. (1)
The Secretary shall retain sole author-
ity in distributing any disaster assist-
ance funds made available under sec-
tion 308(b) of the Act. The Secretary
may distribute these funds after he or
she has made a thorough evaluation of
the scientific information submitted,
and has determined that a commercial
fishery failure of a fishery resource
arising from natural or undetermined
causes has occurred. Funds may only
be used to restore the resource affected
by the disaster, and only by existing
methods and technology. Any fishery
resource used in computing the states’
amount under the apportionment for-
mula in §253.21(a) will qualify for fund-
ing under this section. The Federal
share of the cost of any activity con-
ducted under the disaster provision of
the Act shall be limited to 75 percent of
the total cost.
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(2) In addition, pursuant to section
308(d) of the Act, the Secretary is au-
thorized to award grants to persons en-
gaged in commercial fisheries, for un-
insured losses determined by the Sec-
retary to have been suffered as a direct
result of a fishery resource disaster.
Funds may be distributed by the Sec-
retary only after notice and oppor-
tunity for public comment of the ap-
propriate limitations, terms, and con-
ditions for awarding assistance under
this section. Assistance provided under
this section is limited to 75 percent of
an uninsured loss to the extent that
such losses have not been compensated
by other Federal or State programs.

(b) Funds for interstate commissions.
Funds authorized to support the efforts
of the three chartered Interstate Ma-
rine Fisheries Commissions to develop
and maintain interstate fishery man-
agement plans for interjurisdictional
fisheries will be divided equally among
the Commissions.

§253.24 Administrative requirements.

Federal assistance awards made as a
result of this Act are subject to all
Federal laws, Executive Orders, Office
of Management and Budget Circulars
as incorporated by the award; Depart-
ment of Commerce and NOAA regula-
tions; policies and procedures applica-
ble to Federal financial assistance
awards; and terms and conditions of
the awards.

PART 259—CAPITAL
CONSTRUCTION FUND

JOINT TAX REGULATIONS

Sec.
259.1 Execution of agreements and deposits
made in a Capital Construction Fund.

CAPITAL CONSTRUCTION FUND AGREEMENT

259.30 Application for Interim Capital Con-
struction Fund Agreement (‘‘Interim
CCF Agreement’’).

259.31 Acquisition, construction, or recon-
struction.

259.32 Conditional fisheries.

259.33 Constructive deposits and with-
drawals; ratification of withdrawals (as
qualified) made without first having ob-
tained Secretary’s consent; first tax year
for which Interim CCF Agreement is ef-
fective.

§259.1

259.34 Minimum and maximum deposits;
maximum time to deposit.

259.35 Annual deposit and withdrawal re-
ports required.

259.36 CCF accounts.

259.37 Conditional consents to withdrawal
qualification.

259.38 Miscellaneous.

AUTHORITY: 46 U.S.C. 1177.
JOINT TAX REGULATIONS

§259.1 Execution of agreements and
deposits made in a Capital Con-
struction Fund.

In the case of a taxable year of a tax-
payer beginning after December 31,
1969, and before January 1, 1972, the
rules governing the execution of agree-
ments and deposits under such agree-
ments shall be as follows:

(a) A capital construction fund agree-
ment executed and entered into by the
taxpayer on or prior to the due date,
with extensions, for the filing of his
Federal income tax return for such tax-
able year or years will be deemed to be
effective on the date of the execution
of such agreement or as of the close of
business of the last regular business
day of each such taxable year or years
to which such deposit relates, which-
ever day is earlier.

(b) Notwithstanding the provisions of
paragraph (a) of this section, where:

(1) For taxable years beginning after
December 31, 1969, and prior to January
1, 1971, an application for a capital con-
struction fund agreement is filed by a
taxpayer prior to January 1, 1972, and a
capital construction fund agreement is
executed and entered into by the tax-
payer prior to March 1, 1972, and

(2) For taxable years beginning after
December 31, 1970, and prior to January
1, 1972, an application for a capital con-
struction fund agreement is filed by a
taxpayer prior to January 1, 1973, and a
capital construction fund agreement is
executed and entered into by the tax-
payer prior to March 1, 1973 (or, if ear-
lier, 60 days after the publication of
final joint regulations under section
607 of the Merchant Marine Act, 1936,
as amended); then such a capital con-
struction fund agreement will be
deemed to be effective as of the close of
business of the last regular business
day of each such taxable year or years
to which such deposit related.
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« TITLE 46, APPENDIX--SHIPPING

n CHAPTER 27--MERCHANT MARINE ACT,
1936

» SUBCHAPTER XI--FEDERAL SHIP
MORTGAGE INSURANCE

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter isreferred to in sections 1152, 1160, 1161, 1273a, 1295d of
this Appendix; title 11 section 362; title 16 section 742c-1, title 46 sections
31308, 31326.

§ 1271. Definitions

As used in this subchapter--

(@) Theterm "mortgage” includes--

(1) a preferred mortgage as defined in section 31301 of title 46; and

(2) amortgage on a vessel that will become a preferred mortgage when filed
or recorded under chapter 313 of title 46.1

1 Soin original. The period probably should be a semicolon.

(b) Theterm "vessel" includes all types, whether in existence or under
construction, of passenger cargo and combination passenger-cargo carrying
vessels, tankers, tugs, towboats, barges, dredges and ocean thermal energy
conversion facilities or plantships which are or will be documented under the
laws of the United States, fishing vessels whose ownership will meet the
citizenship requirements for documenting vessels in the coastwise trade
within the meaning of section 802 of this Appendix, floating drydocks which
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have a capacity of thirty-five thousand or more lifting tons and a beam of one
hundred and twenty-five feet or more between the wing walls and
oceanographic research or instruction or pollution treatment, abatement or
control vessels;

(c) Theterm "obligation™" shall mean any note, bond, debenture, or other
evidence of indebtedness (exclusive of notes or other obligations issued by
the Secretary pursuant to section 1275(d) of this Appendix and obligations
eligible for investment of funds under sections 1272 and 1279a(d) of this
Appendix), issued for one of the purposes specified in section 1274(a) 2 of
this Appendix;

2 See References in Text note below.

(d) Theterm "obligor" shall mean any party primarily liable for payment of
the principal of or interest on any obligation;

(e) Theterm "obligee" shall mean the holder of an obligation;

(f) The term "actual cost" of avessel as of any specified date means the
aggregate, as determined by the Secretary, of (i) all amounts paid by or for the
account of the obligor on or before that date, and (ii) all amounts which the
obligor is then obligated to pay from time to time thereafter, for the
construction, reconstruction, or reconditioning of such vessdl;

(g) The term "depreciated actual cost”" of avessel means the actual cost of the
vessel depreciated on a straightline basis over the useful life of the vessel as
determined by the Secretary, not to exceed twenty-five years from the date
the vessel was delivered by the shipbuilder, or, if the vessel has been
reconstructed or reconditioned, the actual cost of the vessel depreciated on a
straightline basis from the date the vessel was delivered by the shipbuilder to
the date of such reconstruction or reconditioning on the basis of the original
useful life of the vessel and from the date of such reconstruction or
reconditioning on a straightline basis and on the basis of a useful life of the
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vessel determined by the Secretary, plus all amounts paid or obligated to be
paid for the reconstruction or reconditioning depreciated on a straightline
basis and on the basis of a useful life of the vessel determined by the
Secretary.

(n) The terms "construction," "reconstruction,” or "reconditioning” shall
include, but shall not be limited to, designing, inspecting, outfitting, and

equipping;

(1) The term "ocean thermal energy conversion facility or plantship" means
any at-seafacility or vessel, whether mobile, floating unmoored, moored, or
standing on the seabed, which uses temperature differences in ocean water to
produce electricity or another form of energy capable of being used directly to
perform work, and includes any equipment installed on such facility or vessel
to use such electricity or other form of energy to produce, process, refine, or
manufacture a product, and any cable or pipeline used to deliver such
electricity, freshwater, or product to shore, and all other associated equipment
and appurtenances of such facility or vessdl, to the extent they are located
seaward of the highwater mark;

(j) The term "citizen of the Northern Mariana Islands' means--

(1) an individual who qualifies as such under section 8 of the Schedule on
Transitional Matters attached to the Constitution of the Northern Mariana
|slands; or

(2) a corporation, partnership, association, or other entity formed under the
laws of the Northern Mariana Islands, not less than 75 percent of the interest
in which is owned by individuals referred to in paragraph (1) or citizens or
nationals of the United States, in cases in which "owned" is used in the same
sense as in section 802 of this Appendix;

(k) The term "fishery facility" means--
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(1) for operations on land--

(A) any structure or appurtenance thereto designed for the unloading and
receiving from vessels, the processing, the holding pending processing, the
distribution after processing, or the holding pending distribution, of fish from
one or more fisheries,

(B) the land necessary for any such structure or appurtenance described in
subparagraph (A), and

(C) equipment which isfor use in connection with any such structure or
appurtenance and which is necessary for the performance of any function
referred to in subparagraph (A);

(2) for operations other than on land, any vessal built in the United States
used for, equipped to be used for, or of atype which is normally used for, the
processing of fish; or

(3) for aquaculture, including operations on land or elsewhere--
(A) any structure or appurtenance thereto designed for aquaculture;

(B) the land necessary for any such structure or appurtenance described in
subparagraph (A);

(C) equipment which isfor use in connection with any such structure or
appurtenance and which is necessary for the performance of any function
referred to in subparagraph (A); and

(D) any vessel built in the United States used for, equipped to be used for, or
of atypewhich isnormally used for aguaculture;

but only if such structure, appurtenance, land, equipment, or vessel is owned
by an individual who is acitizen or national of the United States or a citizen
of the Northern Mariana |slands or by a corporation, partnership, association,
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or other entity that is a citizen of the United States within the meaning of
section 802 of this Appendix, and for purposes of applying such section 802
of this Appendix with respect to this section--

() theterm "State" as used therein includes any State, the District of
Columbia, the Commonwealth of Puerto Rico, American Samoa, the Virgin
|slands of the United States, Guam, the Northern Mariana Islands, or any
other Commonwealth, territory, or possession of the United States; and

(i1) citizens of the United States must own not less than 75 percent of the
Interest in the entity and nationals of the United States or citizens of the
Northern Mariana |slands shall be treated as citizens of the United Statesin
meeting such ownership requirement;

(1) The term "fishing vessal" has the meaning given such term by section
1802(11) 3 of title 16; and any reference in this subchapter to a vessel
designed principally for commercial use in the fishing trade or industry shall
be treated as a reference to afishing vessdl,

3 See References in Text note below.

(m) The term "United States' when used in a geographical context with
respect to fishing vessels or fishery facilities includes all Statesreferred to in
subsection (K)(i) of this section.

(n) The term "Secretary" means the Secretary of Commerce with respect to
fishing vessels and fishing facilities as provided by this subchapter, and the
Secretary of Transportation with respect to all other vessels and general
shipyard facilities (as defined in section 1279¢(d)(3) of this Appendix).

(o) Theterm "€eligible export vessal" means avessel constructed,
reconstructed, or reconditioned in the United States for use in world-wide
trade which will, upon delivery or redelivery, be placed under or continued to
be documented under the laws of a country other than the United States.
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(June 29, 1936, ch. 858, title XI, § 1101, as added June 23, 1938, ch. 600,

§ 46, 52 Stat. 969; amended Sept. 3, 1954, ch. 1265, § 1, 68 Stat. 1267: Aug.
7, 1956, ch. 1026, § 1(a), (b), 70 Stat. 1087; Pub. L. 86-127, § 1(1), July 31,
1959, 73 Stat. 272; Pub. L. 86-685, § 1, Sept. 2, 1960, 74 Stat. 733; Pub. L.
87-303, § 2, Sept. 26, 1961, 75 Stat. 661; Pub. L. 91-469, § 29, Oct. 21, 1970,
84 Stat. 1035; Pub. L. 92-507, § 1, Oct. 19, 1972, 86 Stat. 909; Pub. L. 96-
320, title 11, § 202(a), Aug. 3, 1980, 94 Stat. 992; Pub. L. 96-561, title I,

§ 220(1), 238(b), Dec. 22, 1980, 94 Stat. 3291, 3300; Pub. L. 97-31,

§ 12(135), Aug. 6, 1981, 95 Stat. 165; Pub. L. 100-710, title |, § 104(d), Nov.
23, 1988, 102 Stat. 4750; Pub. L. 102-567, title |11, § 304, Oct. 29, 1992, 106
Stat. 4283; Pub. L. 103-160, div. A, title X111, § 1356(1), 1357(b), Nov. 30,
1993, 107 Stat. 1812, 1815: Pub. L. 104-208, div. A, title|, § 101(a) [title I,
§ 211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009-41; Pub. L. 104-239, § 11(1),
Oct. 8, 1996, 110 Stat. 3134.)

REFERENCESIN TEXT

Section 1274(a) of this Appendix, referred to in subsec. (c), wasin the
original areference to subsection (a) of section 1104 of thistitle, meaning
section 1104 of title X1 of the Merchant Marine Act, 1936, act June 29, 1936,
ch. 858. Section 1104 of that Act was renumbered as section 1104A of that
Act by Pub. L. 101-380, title 1V, 8 4115(f)(1), Aug. 18, 1990, 104 Stat. 521.

Section 1802 of title 16, referred to in subsec. (1), was subsequently amended,
and section 1802(11) no longer defines the term "fishing vessel”. However,
such term is defined elsewhere in that section.

AMENDMENTS

1996--Subsec. (b). Pub. L. 104-239 struck out "owned by citizens of the
United States' before semicolon at end.

Subsec. (I). Pub. L. 104-208 made technical amendment to referencein
original act which appears in text as reference to section 1802(11) of title 16.
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1993--Subsec. (n). Pub. L. 103-160, § 1357(b), substituted "vessels and
genera shipyard facilities (as defined in section 1279¢e(d)(3) of this
Appendix)" for "vessels".

Subsec. (0). Pub. L. 103-160, § 1356(1), added subsec. (0).
1992--Subsec. (k)(3). Pub. L. 102-567 added par. (3).

1988--Subsec. (a). Pub. L. 100-710 amended subsec. (a) generaly. Prior to
amendment, subsec. (a) read as follows: "The term 'mortgage’ includes a
preferred mortgage as defined in the Ship Mortgage Act, 1920, as amended,
on any vessel of the United States (other than a towboat, barge, scow, lighter,
car float, canal boat, or tank vessel of less than twenty-five grosstons), and a
mortgage on such avessel which will become a preferred mortgage when
recorded and endorsed as required by the Ship Mortgage Act, 1920, as
amended;".

1981--Subsecs. (¢), (f), (g). Pub. L. 97-31, § 12(135)(A), struck out "of
Commerce" after "Secretary" wherever appearing.

Subsec. (n). Pub. L. 97-31, § 12(135)(B), added subsec. (n).

1980--Subsec. (b). Pub. L. 96-320, § 202(a)(1), inserted reference to ocean
thermal energy conversion facilities or plantships.

Subsec. (i). Pub. L. 96-320, § 202(a)(2)-(4), added subsec. (i).
Subsecs. (j), (k). Pub. L. 96-561, § 220(1), added subsecs. (j) and (k).

Subsec. (I). Pub. L. 96-561, § 238(b), made technical amendment to reference
In original act which appearsin text as reference to section 1802(11) of title
16.

Pub. L. 96-561, § 220(1), added subsec. (1).
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Subsec. (m). Pub. L. 96-561, § 220(1), added subsec. (m).

1972--Subsec. (). Pub. L. 92-507 reduced the minimum size requirement for
certain vessels from 200 gross tons to 25 gross tons.

Subsec. (b). Pub. L. 92-507 substituted definition of "vessel" for definition of
"loan".

Subsec. (). Pub. L. 92-507 substituted definition of "obligation" for
definition of "vessel".

Subsec. (d). Pub. L. 92-507 substituted definition of "obligor" for definition
of "mortgagee”.

Subsec. (e). Pub. L. 92-507 substituted definition of "obligee" for definition
of "mortgagor".

Subsec. (). Pub. L. 92-507 struck out proviso and substituted obligor for
mortgagor or borrower.

Subsecs. (g), (h). Pub. L. 92-507 added subsecs. (g) and (h).

1970--Subsec. (c). Pub. L. 91-469 included oceanographic research or
Instruction vessels in definition of term "vessel".

1961--Subsec. (a). Pub. L. 87-303 excluded towboats, barges, scows, lighters,
car floats, canal boats or tank vessels of less than two hundred gross tons.

1960--Subsec. (c). Pub. L. 86-685 included floating drydocks which have a
capacity of 35,000 or more lifting tons and a beam of 125 feet or more
between the wing walls.

1959--Subsec. (f). Pub. L. 86-127 inserted in proviso "in respect of the unpaid
balance of the principal of amortgage or loan" and exception clause.
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1956--Subsec. (f). Act Aug. 7, 1956, struck out ", except for certain special
purpose vessels as provided for in subsections (a) and (b) of section 1273 of
this Appendix," in proviso following "That in no event", and struck out "90
per centum of" both before and after " 75 per centum, or".

1954--Act Sept. 3, 1954, defined "loan" and "actual cost” and redefined
"mortgagee”.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 101(a) [title 11, 8§ 211(b)] of div. A of Pub. L. 104-208 provided that
the amendment made by that section is effective 15 days after Oct. 11, 1996.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-710 effective Jan. 1, 1989, with certain
exceptions and qualifications, see section 107 of Pub. L. 100-710, set out as
an Effective Date note under section 30101 of Title 46, Shipping.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 238(b) of Pub. L. 96-561 provided that the amendment made by that
section is effective 15 days after Dec. 22, 1980.

REGULATIONS

Pub. L. 103-160, div. A, title X111, 8 1362, Nov. 30, 1993, 107 Stat. 1817,
provided that:

"(a) In General.--Within 90 days after the date of the enactment of this Act
[Nov. 30, 1993], the Secretary of Transportation shall prescribe regulations as
necessary to carry out the Secretary's responsibilities under thistitle [probably
should be "subtitle" meaning subtitle D (§ 1351-1363) of title X111 of div. A
of Pub. L. 103-160, see Tables for classification] (including the amendments
made by this title [subtitle]).
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"(b) Interim Regulations.--The Secretary of Transportation may prescribe
interim regulations necessary to carry out this title [subtitle] and for accepting
applications under title X1 of the Merchant Marine Act, 1936 [46 App. U.S.C.
1271 et seq.], as amended by this title [subtitle]. For that purpose, the
Secretary is excepted from compliance with the notice and comment
requirements of section 553 of title 5, United States Code. All regulations
prescribed under this subsection that are not earlier superseded by final rules
shall expire 270 days after the date of the enactment of this Act."

SECRETARY OF COMMERCE: FISHING VESSEL INSURANCE

Secretary of Commerce authorized to exercise authority in relation to
Issuance of insurance on fishing vessels comparable to authority of Secretary
of Commerce under this subchapter, see note set out under section 1275 of
this Appendix.

SECTION REFERRED TO IN OTHER SECTIONS

This section isreferred to in sections 1274, 1274a, 1279c of this Appendix;
title 30 section 1412.

§ 1272. Federal Ship Financing Fund

Thereis created a Federal Ship Financing Fund (hereinafter referred to as the
Fund) which shall be used by the Secretary as arevolving fund for the
purpose of carrying out the provisions of this subchapter, and there shall be
allocated to such fund the sum of $1,000,000 out of funds made available to
the Secretary under the appropriation authorized by section 1279 1 of this
Appendix. Moneys in the Fund shall be deposited in the Treasury of the
United States to the credit of the Fund or invested in bonds or other
obligations of, or guaranteed asto principal and interest by, the United States.

1 See References in Text note below.
(June 29, 1936, ch. 858, title XI, § 1102, as added June 23, 1938, ch. 600,
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§ 46, 52 Stat. 969; amended Sept. 3, 1954, ch. 1265, § 2, 68 Stat. 1268; Pub.
L. 86-123, § 1(2), July 31, 1959, 73 Stat. 269: Pub. L. 92-507, § 2, Oct. 19,
1972, 86 Stat. 910; Pub. L. 97-31, § 12(136), Aug. 6, 1981, 95 Stat. 166.)

REFERENCESIN TEXT

Section 1279 of this Appendix, referred to in text, was repealed by Pub. L.
101-225, title 111, § 307(7), Dec. 12, 1989, 103 Stat. 1925.

AMENDMENTS

1981--Pub. L. 97-31 struck out "of Commerce" after "Secretary" in two
places.

1972--Pub. L. 92-507 substituted "Federal Ship Financing Fund" for "Federal
Ship Mortgage Insurance Fund"”, and "Fund" for "fund" in four places.

1959--Pub. L. 86-123 substituted "section 1110" for "section 1109" of act
June 29, 1936, which for purposes of codification has been changed to
"section 1279 of this Appendix".

1954--Act Sept. 3, 1954, omitted provisions relating to the purchase of
debentures and substituted " Secretary of Commerce” for "Commission".

SECTION REFERRED TO IN OTHER SECTIONS

This section isreferred to in sections 1271, 1274, 1274a, 1275, 1279c of this
Appendix; title 16 section 742c-1.

8§ 1273. Authorization of Secretary to guarantee obligations
(@) Principal and interest

The Secretary is authorized to guarantee, and to enter into commitments to
guarantee, the payment of the interest on, and the unpaid balance of the
principal of, any obligation which is eligible to be guaranteed under this
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subchapter. A guarantee, or commitment to guarantee, made by the Secretary
under this subchapter shall cover 100 percent of the amount of the principal
and interest of the obligation.

(b) Security interest

No obligation shall be guaranteed under this subchapter unless the obligor
conveys or agrees to convey to the Secretary such security interest, which
may include a mortgage or mortgages on avessel or vessels, as the Secretary
may reasonably require to protect the interest of the United States.

(c) Amount of guarantee; percentage limitation; determination of actual cost
of vessal

The Secretary shall not guarantee the principal of obligationsin an amount in
excess of 75 per centum, or 87Y2 per centum, whichever is applicable under
section 1274 1 of this Appendix, of the amount, as determined by the
Secretary which determination shall be conclusive, paid by or for the account
of the obligor for the construction, reconstruction, or reconditioning of a
vessel or vessels with respect to which a security interest has been conveyed
to the Secretary, unless the obligor creates an escrow fund as authorized by
section 1279a of this Appendix, in which case the Secretary may guarantee 75
per centum or 87Y/2 per centum, whichever is applicable under section 1274
of this Appendix, of the actual cost of such vessel or vessals.

1 See Referencesin Text note below.

(d) Pledge of United States

The full faith and credit of the United States is pledged to the payment of all
guarantees made under this subchapter with respect to both principal and
interest, including interest, as may be provided for in the guarantee, accruing
between the date of default under a guaranteed obligation and the payment in
full of the guarantee.
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(e) Proof of obligations

Any guarantee, or commitment to guarantee, made by the Secretary under this
subchapter shall be conclusive evidence of the eligibility of the obligations
for such guarantee, and the validity of any guarantee, or commitment to
guarantee, so made shall be incontestable. Notwithstanding an assumption of
an obligation by the Secretary under section 1275(a) or (b) of this Appendix,
the validity of the guarantee of an obligation made by the Secretary under this
subchapter is unaffected and the guarantee remains in full force and effect.

(f) Limitation on outstanding amount

The aggregate unpaid principal amount of the obligations guaranteed under
this section and outstanding at any one time shall not exceed
$12,000,000,000, of which (1) $850,000,000 shall be limited to obligations
pertaining to guarantees of obligations for fishing vessels and fishery facilities
made under this subchapter, and (2) $3,000,000,000 shall be limited to
obligations pertaining to guarantees of obligations for eligible export vessels.
No additional limitations may be imposed on new commitments to guarantee
loans for any fiscal year, except in such amounts as established in advance in
annual authorization Acts. No vessel eligible for guarantees under this
subchapter shall be denied eligibility because of its type.

(g) Restrictions on commitments to guarantee obligations on eligible export
vessels

(1) The Secretary may not issue a commitment to guarantee obligations for an
eligible export vessel unless, after considering--

(A) the status of pending applications for commitments to guarantee
obligations for vessels documented under the laws of the United States and
operating or to be operated in the domestic or foreign commerce of the United
States,
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(B) the economic soundness of the applications referred to in subparagraph
(A), and

(C) the amount of guarantee authority available,

the Secretary determines, in the sole discretion of the Secretary, that the
Issuance of acommitment to guarantee obligations for an eligible export
vessel will not result in the denial of an economically sound application to
Issue a commitment to guarantee obligations for vessels documented under
the laws of the United States operating in the domestic or foreign commerce
of the United States.

(2) The Secretary may not issue commitments to guarantee obligations for
eligible export vessels under this section after the later of --

(A) the 5th anniversary of the date on which the Secretary publishes final
regulations setting forth the application procedures for the issuance of
commitments to guarantee obligations for eligible export vessels,

(B) the last day of any 5-year period in which funding and guarantee authority
for obligations for eligible export vessels have been continuously available, or

(C) the last date on which those commitments may be issued under any treaty
or convention entered into after November 30, 1993, that prohibits guarantee
of those obligations.

(h) Risk categories
(1) The Secretary shall--

(A) establish in accordance with this subsection a system of risk categories
for obligations guaranteed under this subchapter, that categorizes the relative
risk of guarantees made under this subchapter with respect to the risk factors
set forth in paragraph (3); and
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(B) determine for each of the risk categories a subsidy rate equivalent to the
cost of obligations in the category, expressed as a percentage of the amount
guaranteed under this subchapter for obligations in the category.

(2)(A) Before making a guarantee under this section for an obligation, the
Secretary shall apply the risk factors set forth in paragraph (3) to place the
obligation in arisk category established under paragraph (1)(A).

(B) The Secretary snall consider the aggregate amount available to the
Secretary for making guarantees under this subchapter to be reduced by the
amount determined by multiplying--

(1) the amount guaranteed under this subchapter for an obligation, by

(i) the subsidy rate for the category in which the obligation is placed under
subparagraph (A) of this paragraph.

(C) The estimated cost to the Government of a guarantee made by the
Secretary under this subchapter for an obligation is deemed to be the amount
determined under subparagraph (B) for the obligation.

(D) The Secretary may not guarantee obligations under this subchapter after
the aggregate amount available to the Secretary under appropriations Acts for
the cost of loan guaranteesis required by subparagraph (B) to be considered
reduced to zero.

(3) Therisk factors referred to in paragraphs (1) and (2) are the following:

(A) If applicable, the country risk for each eligible export vessel financed or
to be financed by an obligation.

(B) The period for which an obligation is guaranteed or to be guaranteed.

(C) The amount of an obligation, which is guaranteed or to be guaranteed, in
relation to the total cost of the project financed or to be financed by the
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obligation.
(D) Thefinancial condition of an obligor or applicant for a guarantee.

(E) If applicable, any guarantee related to the project, other than the guarantee
under this subchapter for which the risk factor is applied.

(F) If applicable, the projected employment of each vessel or equipment to be
financed with an obligation.

(G) If applicable, the projected market that will be served by each vessel or
equipment to be financed with an obligation.

(H) The collateral provided for a guarantee for an obligation.

(1) The management and operating experience of an obligor or applicant for a
guarantee.

(J) Whether a guarantee under this subchapter is or will be in effect during the
construction period of the project.

(4) Inthis subsection, the term "cost" has the meaning given that term in
section 661a of title 2.

(June 29, 1936, ch. 858, title XI, § 1103, as added June 23, 1938, ch. 600,

8 46, 52 Stat. 969; amended Aug. 15, 1953, ch. 513, § 1, 67 Stat. 626; Sept. 3,
1954, ch. 1265, § 3, 68 Stat. 1268; June 25, 1956, ch. 438, 70 Stat. 332; Aug.
7, 1956, ch. 1026, § 1(a), (c), (d), 70 Stat. 1087; Pub. L. 91-469, § 30, Oct.
21, 1970, 84 Stat. 1035; Pub. L. 92-507, § 3, Oct. 19, 1972, 86 Stat. 910; Pub.
L. 93-70, 8§ 3, July 10, 1973, 87 Stat. 168; Pub. L. 94-127, 8 5, Nov. 13, 1975,
89 Stat. 681; Pub. L. 95-298, § 5, June 26, 1978, 92 Stat. 340; Pub. L. 96-320,
title [1, 8 203(b)(1), Aug. 3, 1980, 94 Stat. 994; Pub. L. 96-561, title I,

8 220(2), Dec. 22, 1980, 94 Stat. 3292; Pub. L. 97-31, § 12(136), Aug. 6,
1981, 95 Stat. 166; Pub. L. 97-35, title XVI, § 1606(a), (b), Aug. 13, 1981, 95
Stat. 752; Pub. L. 97-424, title 1V, § 425, Jan. 6, 1983, 96 Stat. 2167; Pub. L.
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98-595, § 1(1), Oct. 30, 1984, 98 Stat. 3130; Pub. L. 99-509, title V/, § 5002,
Oct. 21, 1986, 100 Stat. 1912; Pub. L. 103-160, div. A, title X111, § 1356(2),
(5), Nov. 30, 1993, 107 Stat. 1812, 1814; Pub. L. 104-239, § 13(a), Oct. 8,
1996, 110 Stat. 3134.)

REFERENCESIN TEXT

Section 1274 of this Appendix, referred to in subsec. (c), wasin the original a
referenceto title X1 of section 1104 of thistitle, meaning section 1104 of title
X1 of the Merchant Marine Act, 1936, act June 29, 1936, ch. 858. Section
1104 of that Act was renumbered as section 1104A of that Act by Pub. L. 101-
380, title IV, § 4115(f)(1), Aug. 18, 1990, 104 Stat. 521.

AMENDMENTS

1996--Subsec. (h). Pub. L. 104-239 added subsec. (h).

1993--Subsec. (). Pub. L. 103-160, § 1356(5), substituted "The Secretary is
authorized" for "The Secretary, upon application by a citizen of the United
States, is authorized".

Subsec. (f). Pub. L. 103-160, § 1356(2)(A), amended first sentence generally.
Prior to amendment, first sentence read as follows:. " The aggregate unpaid
principal amount of the obligations guaranteed under this section and
outstanding at any one time shall not exceed $12,000,000,000, of which
$1,650,000,000 shall be limited to obligations pertaining to commerical [sic]
demonstration ocean thermal energy conversion facilities or plantships
guaranteed under section 1279c of this Appendix, and of which $850,000,000
shall be limited to obligations pertaining to guarantees of obligations for
fishing vessels and fishery facilities made under this subchapter."

Subsec. (g). Pub. L. 103-160, § 1356(2)(B), added subsec. (g).

1986--Subsec. (a). Pub. L. 99-509 inserted at end "A guarantee, or
commitment to guarantee, made by the Secretary under this subchapter shall
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cover 100 percent of the amount of the principal and interest of the
obligation."

1984--Subsec. (e). Pub. L. 98-595 inserted "Notwithstanding an assumption
of an obligation by the Secretary under section 1275(a) or (b) of this
Appendix, the validity of the guarantee of an obligation made by the
Secretary under this subchapter is unaffected and the guarantee remainsin
full force and effect.”

1983--Subsec. (f). Pub. L. 97-424 inserted provision that no additional
limitations may be imposed on new commitments to guarantee loans for any
fiscal year, except in such amounts as established in advance in annual
authorization Acts, and that no vessel eligible for guarantees under this
subchapter shall be denied eligibility because of its type.

1981--Subsecs. (a) to (), (e). Pub. L. 97-31 struck out "of Commerce" after
"Secretary" wherever appearing.

Subsec. (). Pub. L. 97-35, § 1606(b), increased maximum amount from
$10,000,000,000 to $12,000,000,000, and substituted provisions relating to
monetary limitations and criteriafor obligations, for former pars. (1) and (2)
relating to percentage limitations and criteria for obligations, and required
aggregate amount.

1980--Subsec. (f). Pub. L. 96-561 added pars. (1) and (2) and provision that
the aggregate amount reserved for the purposes set forth in pars. (1) and (2)
equal 10 percent of such sum.

Pub. L. 96-320, § 203(b), which, effective Oct. 1, 1981, substituted
"$12,000,000,000, of which $2,000,000,000 shall be limited to obligations
pertaining to commercial demonstration ocean thermal energy conversion
facilities or plantships guaranteed pursuant to section 1279c of this
Appendix" for "$10,000,000,000" was later repealed by Pub. L. 97-35. See
Repeals note set out below.
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1978--Subsec. (f). Pub. L. 95-298 increased limitation on amount of
outstanding obligations from $7,000,000,000 to $10,000,000,000.

1975--Subsec. (f). Pub. L. 94-127 increased limitation on amount of
outstanding obligations from $5,000,000,000 to $7,000,000,000.

1973--Subsec. (f). Pub. L. 93-70 increased limitation on amount of
outstanding obligations from $3,000,000,000 to $5,000,000,000.

1972--Subsec. (). Pub. L. 92-507 incorporated provisions of former subsecs.
(@) and (b) into subsec. (a) and substituted provisions authorizing the
Secretary to guarantee the payment of principal and interest on the obligation
for provisions authorizing the Secretary to insure a mortgage or aloan.

Subsec. (b). Pub. L. 92-507 added subsec. (b). Provisions of former subsec.
(b) were incorporated into subsec. (a).

Subsec. (). Pub. L. 92-507 substituted provisions making the Secretary's
determination of actual cost of the vessal conclusive for the purposes of
determining the maximum amount which may be guaranteed, for provisions
making the mortgagee or lender the beneficiary of insurance contracts.

Subsec. (d). Pub. L. 92-507 substituted provisions pledging the full faith and
credit of the United States for payment of all guarantees with interest, for
provisions pledging the faith of the United States to the payment of principal
and interest of each mortgage and loan.

Subsec. (e). Pub. L. 92-507 added subsec. (€). Former subsec. (€)
redesignated (f).

Subsec. (). Pub. L. 92-507 redesignated former subsec. (e) as subsec. (), and
in subsec. (f) as so redesignated, substituted "obligations guaranteed” for
"mortgages and loans insured".
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1970--Subsec. (e). Pub. L. 91-469 increased limitation on outstanding amount
of mortgages and loans insured under this section from one to three billion
dollars.

1956--Subsec. (a). Act Aug. 7, 1956, § 1(a), (c), struck out "90 per centum
of" before "the unpaid balance" and proviso that as to special purpose vessels
certified essential to national defense, Secretary of Commerce may insure 100
per centum of principal and interest on eligible mortgages.

Subsec. (b). Act Aug. 7, 1956, § 1(a), (c), struck out "90 per centum of"
before "the unpaid balance" and proviso that as to special purpose vessels
certified essential to national defense, Secretary of Commerce may insure 100
per centum of principal and interest on eligible loans.

Subsec. (d). Act Aug. 7, 1956, § 1(d), struck out "the" before "interest on
and" and "90 per centum of" after such words.

Act June 25, 1956, pledged the faith of the United States, in the case of
special-purpose vessdls, to the payment of the interest on and 100 per centum
of the unpaid balance of the principal amount of each mortgage and loan
insured under this subchapter.

1954--Act Sept. 3, 1954, provided for the insurance of mortgages by
Secretary up to 90 per centum of unpaid balance except that vessels essential
to national defense may be insured up to 100 per centum, to provide for
insurance contracts, pledged the United States as security, and limited
aggregate unpaid principal to $1,000,000,000.

1953--Act Aug. 15, 1953, designated existing provisions as subsec. (a),
inserted 90 per centum of the unpaid balance" after "provided" and struck
out last sentence relating to aggregate amount of mortgage obligations, and
added subsecs. (b) and (c).

EFFECTIVE DATE OF 1996 AMENDMENT
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Section 13(b) of Pub. L. 104-239 provided that: " Subsection (h)(2) of section
1103 of the Merchant Marine Act, 1936 (46 U.S.C. App. 1273), as amended
by subsection (&) of this section, shall apply to guarantees that the Secretary
of Transportation makes or commits to make with any amounts that are
unobligated on or after the date of enactment of this Act [Oct. 8, 1996]."

EFFECTIVE DATE OF 1956 AMENDMENT

Act June 25, 1956, provided that the amendment made by that act is effective
Sept. 3, 1954.

REPEALS

Pub. L. 96-320, title I, § 203(b), Aug. 3, 1980, 94 Stat. 994, cited as a credit
to this section, which amended subsec. (f) of this section, effective Oct. 1,
1981, by increasing the aggregate unpaid principal amount of obligations
guaranteed under this section to $12,000,000,000 of which $2,000,000,000
was to be limited to obligations pertaining to commercial demonstration
ocean thermal energy conversion facilities or plantships guaranteed pursuant
to section 1279c of this Appendix, was repealed by Pub. L. 97-35, title X VI,
§ 1606(a), Aug. 13, 1981, 95 Stat. 752.

REACTIVATION OF CLOSED SHIPYARDS

Pub. L. 104-324, title X1, § 1139, Oct. 19, 1996, 110 Stat. 3989, provided
that:

"(@) In General.--The Secretary may issue a guarantee or acommitment to
guarantee obligations under title X1 of the Merchant Marine Act, 1936 (46
App. U.S.C. 1271 et seq.), upon such terms as the Secretary may prescribe, to
assist in the reactivation and modernization of any shipyard in the United
States that is closed on the date of the enactment of this Act [Oct. 19, 1996],
If the Secretary finds that--

"(1) the closed shipyard historically built military vessels and responsible
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entities now seek to reopen it as an internationally competitive commercial
shipyard;

"(2)(A) the closed shipyard has been designated by the President as a public-
private partnership project; or

"(B) has areuse plan approved by the Navy in which commercial
shipbuilding and repair are primary activities and has a revolving economic
conversion fund approved by the Department of Defense; and

"(3) the State in which the shipyard islocated, and each other involved State,
or a State-chartered agency, is making a significant financial investment in
the overall cost of reactivation and modernization as its contribution to the
reactivation and modernization project, in addition to the funds required by
subsection (d)(2) of this section.

"(b) Walivers.--Notwithstanding any other provision of title X1 of the
Merchant Marine Act, 1936 (46 App. U.S.C. 1271 et seq.), the Secretary shall
not apply the requirements of section 1104A(d) of that Act [46 App. U.S.C.
1274(d)] when issuing a guarantee or acommitment to guarantee an
obligation under this section.

"(c) Conditions.--The Secretary shall impose such conditions on the issuance
of aguarantee or acommitment to guarantee under this section as are
necessary to protect the interests of the United States from therisk of a
default. The Secretary shall consider the interdependency of such shipyard
modernization and reactivation projects and related vessel |oan guarantee
requests pending under title XI of the Merchant Marine Act, 1936 (46 App.
U.S.C. 1271 et seq.) before issuing a guarantee or a commitment to guarantee
under this section.

"(d) Funding Provisions.--

"(1) The Secretary may not guarantee or commit to guarantee obligations
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under this section that exceed $100,000,000 in the aggregate.

"(2) The amount of appropriated funds required by the Federal Credit Reform
Act of 1990 (2 U.S.C. 66laet seqg.) [2 U.S.C. 661 et seq.| in advance of the
Secretary's issuance of a guarantee or acommitment to guarantee under this
section shall be provided by the State in which the shipyard is located, and
other involved States, or by a State-chartered agency, and deposited by the
Secretary in the financing account establisned under the Federal Credit
Reform Act of 1990 (2 U.S.C. 661a et seq.) for loan guarantees issued by the
Secretary under title X1 of the Merchant Marine Act of 1936 (46 App. U.S.C.
1271 et seq.). No federally appropriated funds shall be available for this
purpose. The funds deposited into that financing account shall be held and
applied by the Secretary in accordance with the provisions of the Federal
Credit Reform Act of 1990 (2 U.S.C. 661a et seq.), except that, unless the
Secretary shall have earlier paid an obligee or been required to pay an obligee
pursuant to the terms of aloan guarantee, the funds deposited in that
financing account shall be returned, upon the expiration of the Secretary's
|loan guarantee, to the State, States, or State-chartered agency which originally
provided the funds to the Secretary.

"(3) Notwithstanding the provisions of any other law or regulation, the cost
(asthat term is defined by the Federal Credit Reform Act of 1990 (2 U.S.C.
661a et seg.)) of a guarantee or commitment to guarantee issued under this
section--

"(A) may only be determined with reference to the merits of the specific
closed shipyard reactivation project which is the subject of that guarantee or
commitment to guarantee, without reference to any other project, type of
project, or averaged risk; and

"(B) may not be used in determining the cost of any other project, type of
project, or averaged risk applicable to guarantees or commitments to
guarantee issued under title X1 of the Merchant Marine Act, 1936 (46 App.
U.S.C. 1271 €t seq.).
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"(e) Sunset.--No commitment to guarantee obligations under this section shall
be issued by the Secretary after one year after the date of enactment of this
section [Oct. 19, 1996].

"(f) Definition.--As used in this section, the term 'Secretary' means the
Secretary of Transportation."

Similar provisions were contained in the following prior appropriation Act:

Pub. L. 104-208, div. A, title |, § 101(a) [title VI, § 618], Sept. 30, 1996, 110
Stat. 3009, 3009-68.

ELECTION OF COVERAGE

Section 7 of Pub. L. 92-507 provided that: "Any citizen of the United States
to whom the Secretary of Commerce issued an approval in principle of an
application for loan or mortgage insurance or acommitment with respect to
such insurance under the provisions of title X1 of the Merchant Marine Act,
1936 [this subchapter], prior to the effective date of this Act [Oct. 19, 1972]
may elect, with respect to the vessels covered by such approval or
commitment, to be bound either by the provisions of title X1 of the Merchant
Marine Act, 1936 [this subchapter], asin effect prior to the effective date of
this Act [Oct. 19, 1972] or by the provisions of this Act [see Short Title of
1972 Amendment note under section 1245 of this Appendix]."

SECTION REFERRED TO IN OTHER SECTIONS

This section isreferred to in sections 1274, 1274a, 1279c, 1279e of this
Appendix.

§ 1273a. Certain loan guarantees and commitments

(@) The Secretary of Transportation may not issue a guarantee or commitment
to guarantee a loan for the construction, reconstruction, or reconditioning of a
liner vessel under the authority of title XI of the Merchant Marine Act, 1936
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(46 U.S.C. App. 1271 et seq.) after October 14, 1998, unless the Chairman of
the Federal Maritime Commission certifies that the operator of such vessel--

(1) has not been found by the Commission to have violated section 19 of the
Merchant Marine Act, 1920 (46 U.S.C. App. 876), or the Foreign Shipping
Practices Act of 1988 [46 App. U.S.C. 1710a], within the previous 5 years,
and

(2) has not been found by the Commission to have committed a violation of
the Shipping Act of 1984 (46 U.S.C. App. 1701 et seq.), which involves
unjust or unfair discriminatory treatment or undue or unreasonable prejudice
or disadvantage with respect to a United States shipper, ocean transportation
Intermediary, ocean common carrier, or port within the previous 5 years.

(b) The Secretary of Commerce may not issue a guarantee or a commitment
to guarantee a loan for the construction, reconstruction, or reconditioning of a
fishing vessal under the authority of title X1 of the Merchant Marine Act,
1936 (46 U.S.C. App. 1271 et seq.) if the fishing vessel operator has been--

(1) held liable or liablein rem for a civil penalty pursuant to section 1858 of
title 16 and not paid the penalty;

(2) found guilty of an offense pursuant to section 1859 of title 16 and not paid
the assessed fine or served the assessed sentence;

(3) held liable for acivil or criminal penalty pursuant to section 1375 of title
16 and not paid the assessed fine or served the assessed sentence; or

(4) held liable for acivil penalty by the Coast Guard pursuant to title 33 or 46
and not paid the assessed fine.

(Pub. L. 105-258, title 1V, § 401, Oct. 14, 1998, 112 Stat. 1916.)

REFERENCESIN TEXT
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The Merchant Marine Act, 1936, referred to in text, is act June 29, 1936, ch.
858, 49 Stat. 1985, as amended. Title XI of the Act is classified generally to
this subchapter (8 1271 et seg.). For complete classification of this Act to the
Code, see section 1245 of this Appendix and Tables.

The Foreign Shipping Practices Act of 1988, referred to in subsec. (a)(1), is
subtitle A (8 10001-10003) of Pub. L. 100-418, title X, Aug. 23, 1988, 102
Stat. 1570, which enacted section 1710a of this Appendix, amended section
1122b of this Appendix, and enacted provisions set out as a note under
section 3302 of Title 46, Shipping. For complete classification of thisAct to
the Code, see Short Title of 1988 Amendment note set out under section 1701
of this Appendix and Tables.

The Shipping Act of 1984, referred to in subsec. (a)(2), is Pub. L. 98-237,
Mar. 20, 1984, 98 Stat. 67, as amended, which is classified principally to
chapter 36 (8 1701 et seq.) of this Appendix. For complete classification of
this Act to the Code, see Short Title note set out under section 1701 of this
Appendix and Tables.

Codification

Section was enacted as part of the Ocean Shipping Reform Act of 1998, and
not as part of the Merchant Marine Act, 1936, which comprises this chapter.

EFFECTIVE DATE

Section effective May 1, 1999, see section 2 of Pub. L. 105-258, set out as an
Effective Date of 1998 Amendment note under section 1701 of this
Appendix.

§ 1274. Eligibility for guarantee
(@) Purpose of obligations
Pursuant to the authority granted under section 1273(a) of this Appendix, the
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Secretary, upon such terms as he shall prescribe, may guarantee or make a
commitment to guarantee, payment of the principal of and interest on an
obligation which aids in--

(1) financing, including reimbursement of an obligor for expenditures
previously made for, construction, reconstruction, or reconditioning of a
vessel (including an eligible export vessel), which is designed principally for
research, or for commercial use (A) in the coastwise or intercoastal trade; (B)
on the Great Lakes, or on bays, sounds, rivers, harbors, or inland lakes of the
United States; (C) in foreign trade as defined in section 1244 of this Appendix
for purposes of subchapter V of this chapter; or (D) as an ocean thermal
energy conversion facility or plantship; (E) with respect to floating drydocks
In the construction, reconstruction, reconditioning, or repair of vessels; or (F)
with respect to an eligible export vessel, in world-wide trade; 1 Provided,
however, That no guarantee shall be entered into pursuant to this paragraph
(a)(1) later than one year after delivery, or redelivery in the case of
reconstruction or reconditioning of any such vessel unless the proceeds of the
obligation are used to finance the construction, reconstruction, or
reconditioning of avessel or vessels, or facilities or equipment pertaining to
marine operations;

1 Soin original. The semicolon probably should be a colon.

(2) financing, including reimbursement of an obligor for expenditures
previously made for, construction, reconstruction, reconditioning, or purchase
of avessel or vessels owned by citizens or nationals of the United States or
citizens of the Northern Mariana | slands which are designed principally for
research, or for commercial use in the fishing trade or industry;

(3) financing the purchase, reconstruction, or reconditioning of vessels or
fishery facilities for which obligations were guaranteed under this subchapter
that, under the provisions of section 1275 of this Appendix:

(A) are vessels or fishery facilities for which obligations were accelerated and
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paid;
(B) were acquired by the Fund; or

(C) were sold at foreclosure instituted by the Secretary;

(4) financing, in whole or in part, the repayment to the United States of any
amount of construction-differential subsidy paid with respect to a vessel
pursuant to subchapter V of this chapter;

(5) refinancing existing obligations issued for one of the purposes specified in
(D), (2), (3), or (4) whether or not guaranteed under this subchapter, including,
but not limited to, short-term obligations incurred for the purpose of obtaining
temporary funds with the view to refinancing from time to time;

(6) financing or refinancing, including, but not limited to, the reimbursement
of obligors for expenditures previously made for, the construction,
reconstruction, reconditioning, or purchase of fishery facilities; or

(7) financing or refinancing, including, but not limited to, the reimbursement
of obligors for expenditures previously made, for the purchase of individual
fishing quotas in accordance with section 1853(d)(4) of title 16.

Any obligation guaranteed under paragraphs (6) and (7) shall be treated, for
purposes of this subchapter in the same manner and to the same extent as an
obligation guaranteed under this subchapter which aids in the construction,
reconstruction, reconditioning, or purchase of avessal; except with respect to
provisions of this subchapter that by their nature can only be applied to
vessels.

(b) Contents of obligations
Obligations guaranteed under this subchapter--

(1) shall have an obligor approved by the Secretary as responsible and
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possessing the ahility, experience, financial resources, and other
gualifications necessary to the adequate operation and maintenance of the
vessel or vessels which serve as security for the guarantee of the Secretary;

(2) subject to the provisions of subsection (c)(1) of this section and subsection
(1) of this section, shall be in an aggregate principal amount which does not
exceed 75 per centum of the actual cost or depreciated actual cost, as
determined by the Secretary, of the vessel which is used as security for the
guarantee of the Secretary: Provided, however, That in the case of avessdl,
the size and speed of which are approved by the Secretary; and which isor
would have been eligible for mortgage aid for construction under section
1159 of this Appendix (or would have been eligible for mortgage aid under
section 1159 of this Appendix except that the vessel was built with the aid of
construction-differential subsidy and said subsidy has been repaid) and in
respect of which the minimum downpayment by the mortgagor required by
that section would be or would have been 12V2 per centum of the cost of such

vessel, such obligations may be in an amount which does not exceed 872 per
centum of such actual cost or depreciated actual cost: Provided, further, That
the obligations which relate to a barge which is constructed without the aid of
construction-differential subsidy, or, if so subsidized, on which said subsidy
has been repaid, may be in an aggregate principal amount which does not
exceed 87V/2 per centum of the actual cost or depreciated actual cost thereof:
Provided further, That in the case of afishing vessel or fishery facility, the
obligation shall be in an aggregate principal amount not to exceed 80 percent
of the actual cost or depreciated actual cost of the fishing vessel or fishery
facility, except that no debt may be placed under this proviso through the
Federal Financing Bank: Provided further, That in the case of an ocean
thermal energy conversion facility or plantship which is constructed without
the aid of construction-differential subsidy, such obligations may be in an
aggregate principal amount which does not exceed 87Y/2 percent of the actual
cost or depreciated actual cost of the facility or plantship: Provided further,
That in the case of an eligible export vessel, such obligations may be in an

aggregate principal amount which does not exceed 8712 of the actual cost or
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depreciated actual cost of the eligible export vessd;

(3) shall have maturity dates satisfactory to the Secretary but, subject to the
provisions of paragraph (2) of subsection (c) of this section, not to exceed
twenty-five years from the date of the delivery of the vessel which serves as
security for the guarantee of the Secretary or, if the vessel has been
reconstructed or reconditioned, not to exceed the later of (i) twenty-five years
from the date of delivery of the vessel and (ii) the remaining years of the
useful life of the vessal as determined by the Secretary;

(4) shall provide for payments by the obligor satisfactory to the Secretary;

(5) shall bear interest (exclusive of charges for the guarantee and service
charges, if any) at rates not to exceed such per centum per annum on the
unpaid principal asthe Secretary determines to be reasonable, taking into
account the range of interest rates prevailing in the private market for similar
loans and the risks assumed by the Secretary;

(6) shall provide, or arelated agreement shall provide, that if the vessel used
as security for the guarantee of the Secretary is adelivered vessel, the vessel
shall bein class A-1, American Bureau of Shipping, or shall meet such other
standards as may be acceptable to the Secretary, with all required certificates,
including but not limited to, marine inspection certificates of the United
States Coast Guard or, in the case of an eligible export vessel, of the
appropriate national flag authorities under atreaty, convention, or other
international agreement to which the United States is a party, with all
outstanding requirements and recommendations necessary for retention of
class accomplished, unless the Secretary permits a deferment of such repairs,
and shall be tight, stanch, strong, and well and sufficiently tackled, appareled,
furnished, and equipped, and in every respect seaworthy and in good running
condition and repair, and in all respectsfit for service; and

(7) may provide, or arelated agreement may provide, if the vessel used as
security for the guarantee of the Secretary is a passenger vessel having the

http://www.access.gpo.gov/uscodeltitie46a/46a_21_10_.html (30 of 76) [1/8/2002 3:43:14 PM]



US CODE--TITLE 46, APPENDIX--SHIPPING

tonnage, speed, passenger accommodations and other characteristics set forth
in subchapter V of this chapter, and if the Secretary approves, that the sole
recourse against the obligor by the United States for any payments under the
guarantee shall be limited to repossession of the vessel and the assignment of
insurance claims and that the liability of the obligor for any payments of
principal and interest under the guarantee shall be satisfied and discharged by
the surrender of the vessel and all right, title, and interest therein to the United
States. Provided, That the vessel upon surrender shall be (i) free and clear of
al liens and encumbrances whatsoever except the security interest conveyed
to the Secretary under this subchapter, (ii) in class, and (iii) in as good order
and condition, ordinary wear and tear excepted, as when acquired by the
obligor, except that any deficiencies with respect to freedom from
encumbrances, condition and class may, to the extent covered by valid
policies of insurance, be satisfied by the assignment to the Secretary of claims
of the obligor under such policies.

The Secretary may not establish, as a condition of eligibility for guarantee
under this subchapter, a minimum principal amount for an obligation
covering the reconstruction or reconditioning of afishing vessel or fishery
facility. For purposes of this subchapter, the reconstruction or reconditioning
of afisning vessal or fishery facility does not include the routine minor repair
of maintenance of the vessal or facility.

(c) Security

(1) The security for the guarantee of an obligation by the Secretary under this
subchapter may relate to more than one vessel and may consist of any
combination of types of security. The aggregate principal amount of
obligations which have more than one vessel as security for the guarantee of
the Secretary under this subchapter may equal, but not exceed, the sum of the
principal amount of obligations permissible with respect to each vessel.

(2) If the security for the guarantee of an obligation by the Secretary under
this subchapter relates to more than one vessel, such obligation may have the
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latest maturity date permissible under subsection (b) of this section with
respect to any of such vessels. Provided, That the Secretary may require such
payments of principal, prior to maturity, with respect to all related obligations
as he deems necessary in order to maintain adequate security for his
guarantee.

(d) Restrictions

(1)(A) No commitment to guarantee, or guarantee of, an obligation shall be
made by the Secretary of Transportation unless the Secretary finds that the
property or project with respect to which the obligation will be executed will
be economically sound. In making that determination, the Secretary shall
consider--

(i) the need in the particular ssgment of the maritime industry for new or
additional capacity, including any impact on existing equipment for which a
guarantee under this subchapter isin effect;

(i1) the market potential for the employment of the vessel over the life of the
guarantee;

(ii1) projected revenues and expenses associated with employment of the
vessdl;

(iv) any charters, contracts of affreightment, transportation agreements, or
similar agreements or undertakings relevant to the employment of the vessel;

(v) other relevant criteria; and

(vi) for inland waterways, the need for technical improvements, including but
not limited to increased fuel efficiency, or improved safety.

(B) No commitment to guarantee, or guarantee of, an obligation shall be made
by the Secretary of Commerce unless the Secretary finds, at or prior to the
time such commitment is made or guarantee becomes effective, that the
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property or project with respect to which the obligation will be executed will
be, in the Secretary's opinion, economically sound and in the case of fishing
vessels, that the purpose of the financing or refinancing is consistent with the
wise use of the fisheries resources and with the devel opment, advancement,
management, conservation, and protection of the fisheries resources, or with
the need for technical improvements including but not limited to increased
fuel efficiency or improved safety.

(2) No commitment to guarantee, or guarantee of an obligation may be made
by the Secretary under this subchapter for the purchase of a used fishing
vessel or used fishery facility unless--

(A) the vessdl or facility will be reconstructed or reconditioned in the United
States and will contribute to the development of the United States fishing
industry; or

(B) the vessdl or facility will be used in the harvesting of fish from, or for a
purpose described in section 1271(k) of this Appendix with respect to, an
underutilized fishery.

(3) No commitment to guarantee, or guarantee of an obligation may be made
by the Secretary under this subchapter for the construction, reconstruction, or
reconditioning of an eligible export vessel unless--

(A) the Secretary finds that the construction, reconstruction, or reconditioning
of that vessel will aid in the transition of United States shipyards to
commercial activities or will preserve shipbuilding assets that would be
essential in time of war or national emergency, and

(B) the owner of the vessel agrees with the Secretary of Transportation that
the vessel shall not be transferred to any country designated by the Secretary
of Defense as a country whose interests are hostile to the interests of the
United States.
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(e) Guarantee fees

(1) Except as otherwise provided in this subsection, the Secretary shall
prescribe regulations to assess in accordance with this subsection afee for the
guarantee of an obligation under this subchapter.

(2)(A) The amount of afee under this subsection for a guarantee is equal to
the sum determined by adding the amounts determined under subparagraph
(B) for the years in which the guarantee is in effect.

(B) The amount referred to in subparagraph (A) for ayear isthe present value
(determined by applying the discount rate determined under subparagraph
(F)) of the amount determined by multiplying--

(i) the estimated average unpaid principal amount of the obligation that will
be outstanding during the year (determined in accordance with subparagraph

(E)). by

(i) the fee rate established under subparagraph (C) for the obligation for each
year.

(C) Thefeeratereferred to in subparagraph (B)(ii) for an obligation shall be--

(1) in the case of an obligation for a delivered vessel or equipment, not less
than one-half of 1 percent and not more than 1 percent, determined by the
Secretary for the obligation under the formula established under subparagraph
(D); or

(i) in the case of an obligation for a vessdl to be constructed, reconstructed,
or reconditioned, or of equipment to be delivered, not |ess than one-quarter of
1 percent and not more than one-half of 1 percent, determined by the
Secretary for the obligation under the formula established under subparagraph

(D).
(D) The Secretary shall establish aformulafor determining the fee rate for an
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obligation for purposes of subparagraph (C), that--
(1) isadliding scale based on the creditworthiness of the obligor;

(i) takes into account the security provided for a guarantee under this
subchapter for the obligation; and

(i1i) uses--

(1) in the case of the most creditworthy obligors, the lowest rate authorized
under subparagraph (C)(i) or (ii), as applicable; and

(I1) in the case of the least creditworthy obligors, the highest rate authorized
under subparagraph (C)(i) or (ii), as applicable.

(E) For purposes of subparagraph (B)(i), the estimated average unpaid
principal amount does not include the average amount (except interest) on
deposit in ayear in the escrow fund under section 1279a of this Appendix.

(F) For purposes of determining present value under subparagraph (B) for an
obligation, the Secretary shall apply a discount rate determined by the
Secretary of the Treasury taking into consideration current market yields on
outstanding obligations of the United States having periods to maturity
comparable to the period to maturity for the obligation with respect to which
the determination of present value is made.

(3) A fee under this subsection shall be assessed and collected not later than
the date on which amounts are first paid under an obligation with respect to
which the fee is assessed.

(4) A fee paid under this subsection is not refundable. However, an obligor
snall receive credit for the amount paid for the remaining term of the
guaranteed obligation if the obligation is refinanced and guaranteed under this
subchapter after such refinancing.
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(5) A fee paid under subsection (€) of this section shall be included in the
amount of the actual cost of the obligation guaranteed under this subchapter
and is eligible to be financed under this subchapter.

(f) Investigation of applications

The Secretary shall charge and collect from the obligor such amounts as he
may deem reasonable for the investigation of applications for a guarantee, for
the appraisal of properties offered as security for a guarantee, for the issuance
of commitments, for services in connection with the escrow fund authorized
by section 1279a of this Appendix and for the inspection of such properties
during construction, reconstruction, or reconditioning: Provided, That such
charges shall not aggregate more than one-half of 1 per centum of the origina
principal amount of the obligations to be guaranteed.

(g) Disposition of moneys

All moneys received by the Secretary under the provisions of sections 1271 to
1276 and 1279 2 of this Appendix shall be deposited in the Fund.

2 See References in Text note below.
(h) Additional requirements

Obligations guaranteed under this subchapter and agreements relating thereto
shall contain such other provisions with respect to the protection of the
security interests of the United States (including acceleration, assumption,
and subrogation provisions and the issuance of notes by the obligor to the
Secretary), liens and releases of liens, payments of taxes, and such other
matters as the Secretary may, in his discretion, prescribe.

(i) Limitation on authority to establish uniform percentage limitations

The Secretary may not, with respect to--
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(1) the general 75 percent or less limitation in subsection (b)(2) of this
section;

(2) the 87Y2 percent or less limitation in the 1st, 2nd, 4th, or 5th proviso to
subsection (b)(2) of this section or section 1279e(b) of thistitle; or

(3) the 80 percent or less limitation in the 3rd proviso to such subsection;

establish by rule, regulation, or procedure any percentage within any such
limitation that is, or isintended to be, applied uniformly to all guarantees or
commitments to guarantee made under this section that are subject to the
limitation.

(j) Guarantees for eligible export vessels

(1) Upon receiving an application for aloan guarantee for an eligible export
vessel, the Secretary shall promptly provide to the Secretary of Defense
notice of the receipt of the application. During the 30-day period beginning
on the date on which the Secretary of Defense receives such notice, the
Secretary of Defense may disapprove the loan guarantee based on the
assessment of the Secretary of the potential use of the vessel in a manner that
may cause harm to United States national security interests. The Secretary of
Defense may not disapprove aloan guarantee under this section solely on the
basis of the type of vessel to be constructed with the loan guarantee. The
authority of the Secretary to disapprove aloan guarantee under this section
may not be delegated to any official other than a civilian officer of the
Department of Defense appointed by the President, by and with the advice
and consent of the Senate.

(2) The Secretary of Transportation may not make aloan guarantee
disapproved by the Secretary of Defense under paragraph (1).

(June 29, 1936, ch. 858, title XI, § 1104A, formerly § 1104, as added June 23,
1938, ch. 600, § 46, 52 Stat. 970; amended Aug. 4, 1939, ch. 417, § 14, 53
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Stat. 1187; Sept. 28, 1950, ch. 1093, § 4, 64 Stat. 1078; Aug. 15, 1953, ch.
513, § 2, 67 Stat. 626; Sept. 3, 1954, ch. 1265, § 4, 68 Stat. 1269; Pub. L. 86-
123, § 1(3), 2, July 31, 1959, 73 Stat. 269, 271; Pub. L. 86-127, § 1(3), (4),
July 31, 1959, 73 Stat. 273; Pub. L. 86-518, § 1, June 12, 1960, 74 Stat. 216:
Pub. L. 86-685, § 2, 3, Sept. 2, 1960, 74 Stat. 733; Pub. L. 90-341, June 15,
1968, 82 Stat. 180; Pub. L. 91-469, § 31, 32, Oct. 21, 1970, 84 Stat. 1035:
Pub. L. 92-507, § 3, Oct. 19, 1972, 86 Stat. 910; Pub. L. 95-257, Apr. 7, 1978,
92 Stat. 194; Pub. L. 96-320, title 11, § 202(b), (c), Aug. 3, 1980, 94 Stat. 992:
Pub. L. 96-561, title 11, § 220(3), Dec. 22, 1980, 94 Stat. 3292; Pub. L. 97-31,
§ 12(136), Aug. 6, 1981, 95 Stat. 166; Pub. L. 97-35, title XV, § 1606(c), (d),
Aug. 13, 1981, 95 Stat. 752; Pub. L. 98-595, § 1(2)-(7), (12), Oct. 30, 1984,
08 Stat. 3130, 3131; Pub. L. 99-509, title \V, § 5003, Oct. 21, 1986, 100 Stat.
1912 renumbered § 1104A, Pub. L. 101-380, title 1V, § 4115(f)(1), Aug. 18,
1990, 104 Stat. 521; Pub. L. 103-160, div. A, title X111, § 1356(3), Nov. 30,
1993, 107 Stat. 1813; Pub. L. 104-208, div. A, title |, § 101(a) [title I,

§ 211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009-41; Pub. L. 104-239, § 13(c),
Oct. 8, 1996, 110 Stat. 3136; Pub. L. 104-297, title I11, § 302(a), Oct. 11,
1996, 110 Stat. 3615.)

REFERENCESIN TEXT

Sections 1276 and 1279 of this Appendix, referred to in subsec. (g), were
repealed by Pub. L. 101-225, title I11, 8 307(7), Dec. 12, 1989, 103 Stat. 1925.

AMENDMENTS

1996--Subsec. (). Pub. L. 104-297, § 302(a)(4), substituted "paragraphs (6)
and (7)" for "paragraph (6)" in concluding provisions.

Subsec. (a)(7). Pub. L. 104-208 made technical amendment to reference in
original act which appearsin text as reference to section 1853(d)(4) of title
16.

Pub. L. 104-297, § 302(a)(1)-(3), added par. (7).
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Subsec. (b)(2). Pub. L. 104-297, § 302(a)(5), substituted "not to exceed" for
"equal to" in third proviso.

Subsec. (e). Pub. L. 104-239 amended subsec. (e) generally. Prior to
amendment, subsec. (e) authorized Secretary to fix fees, calculate fee amount,
prorate principal amount of obligation in certain cases, and compute and pay
fees under regulations prescribed by Secretary, which regulations were to
provide aformulato determine creditworthiness of obligors.

1993--Subsec. (a)(1). Pub. L. 103-160, § 1356(3)(A), amended provisions
before proviso generally. Prior to amendment, such provisions read as
follows: "financing, including reimbursement of an obligor for expenditures
previously made for, construction, reconstruction, or reconditioning of a
vessel or vessels owned by citizens of the United States which are designed
principally for research, or for commercia use (A) in the coastwise or
intercoastal trade; (B) on the Great Lakes, or on bays, sounds, rivers, harbors,
or inland lakes of the United States; (C) in foreign trade as defined in section
1244 of this Appendix for purposes of subchapter V of this chapter;; or (D) as
an ocean thermal energy conversion facility or plantship; or (E) with respect
to floating drydocks, in the construction, reconstruction, reconditioning, or
repair of vessels:".

Subsec. (b)(2). Pub. L. 103-160, § 1356(3)(B), substituted "subject to the
provisions of subsection (c)(1) of this section and subsection (i) of this
section," for "subject to the provisions of paragraph (1) of subsection (c) of
this section," and inserted before semicolon at end ": Provided further, That
in the case of an eligible export vessel, such obligations may bein an
aggregate principal amount which does not exceed 87V/2 of the actual cost or
depreciated actual cost of the eligible export vessal".

Subsec. (b)(6). Pub. L. 103-160, § 1356(3)(C), inserted "or, in the case of an
eligible export vesseal, of the appropriate national flag authorities under a
treaty, convention, or other international agreement to which the United
Statesis a party” after "United States Coast Guard".
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Subsec. (d)(3). Pub. L. 103-160, § 1356(3)(D), added par. (3).
Subsecs. (i), (j). Pub. L. 103-160, § 1356(3)(E), added subsecs. (i) and (j).

1986--Subsec. (b)(2). Pub. L. 99-509 substituted "That in the case of afishing
vessel or fishery facility, the obligation shall be in an aggregate principal
amount equal to 80 percent of the actual cost or depreciated actual cost of the
fishing vessal or fishery facility, except that no debt may be placed under this
proviso through the Federal Financing Bank™ for "That in the case of any
vessel to be used in the fishing trade or industry, such obligations may bein
an aggregate principal amount which does not exceed 8712 per centum of the
actual cost or depreciated actual cost of the vessel".

1984--Subsec. (a)(3). Pub. L. 98-595, § 1(2), substituted provisions relating to
financing of purchase, reconstruction or reconditioning of designated vessels
or fishery facilities for former provisions relating to financing of vessels
acquired by the Federal Ship Financing Fund pursuant to section 1275 of this
Appendix.

Subsec. (a)(5). Pub. L. 98-595, § 1(3), inserted "or" after "time".

Subsec. (a)(6). Pub. L. 98-595, § 1(4), substituted a period for "; or" after
“facilities".

Subsec. (a)(7). Pub. L. 98-595, 8§ 1(5), struck out par. (7) which related to the
financing of the purchase of fishing vessels or fishery facilities sold at
foreclosure instituted by the Secretary.

Subsec. (d)(1). Pub. L. 98-595, § 1(6), substituted provisions establishing
economical soundness as a requirement for acommitment by the Secretary
and detailing factors for evaluation for former provisions which established
the general criteria of economical soundness and wise use of fishery
resources.
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Subsec. (e). Pub. L. 98-595, § 1(12), inserted " Such regulations shall provide
aformulafor determining the creditworthiness of obligors under which the
most creditworthy obligors pay a fee computed on the lowest allowable
percentage and the least creditworthy obligors pay afee which may be
computed on the highest allowable percentage (the range of creditworthiness
to be based on obligors which have actually issued guaranteed obligations)."

Subsec. (h). Pub. L. 98-595, § 1(7), inserted ", assumption," after
"acceleration”.

1981--Subsecs. (a) to (c). Pub. L. 97-31 struck out "of Commerce" after
"Secretary" wherever appearing.

Subsec. (d). Pub. L. 97-35, § 1606(c), in par. (1) substituted "No" for "Except
as provided in paragraph (2), no", struck out par. (2) which related to
application of par. (1), and redesignated par. (3) as (2).

Pub. L. 97-31 struck out "of Commerce" after " Secretary" wherever
appearing.

Subsecs. (e), (f). Pub. L. 97-31 struck out "of Commerce" after " Secretary”
wherever appearing.

Subsec. (g). Pub. L. 97-35, § 1606(d), designated par. (1) as entire provision,
and struck out par. (2) which required the Secretary to establish subfunds
within the Fund.

Pub. L. 97-31 struck out "of Commerce" after " Secretary".

Subsec. (h). Pub. L. 97-31 struck out "of Commerce" after "Secretary"” in two
places.

1980--Subsec. (a). Pub. L. 96-561, § 220(3)(A)(vi), inserted provision after
par. (7) that any obligation guaranteed under par. (6) be treated, for purposes
of this subchapter, in the same manner and to the same extent as an obligation
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guaranteed under this subchapter which aids in the construction,
reconstruction, reconditioning, or purchase of avessal, except with respect to
provisions of this subchapter that by their nature can only be applied to
vessels.

Subsec. (a)(1). Pub. L. 96-561, § 220(3)(A)(i), (i), substituted "; or (D)" for
"(D) in the fishing trade or industry; (E)" and redesignated cl. (F) as (E).

Pub. L. 96-320, § 202(b), redesignated cl. (E), relating to floating drydocks,
ascl. (F) and added cl. (E) relating to ocean thermal energy conversion
facilities or plantships.

Subsec. (a)(2). Pub. L. 96-561, 8§ 220(3)(A)(iii), added par. (2) and
redesignated former par. (2) as (3).

Subsec. (a)(3). Pub. L. 96-561, § 220(3)(A)(iii), redesignated former par. (2)
as (3). Former par. (3) redesignated (4).

Subsec. (a)(4). Pub. L. 96-561, § 220(3)(A)(iii), (iv), redesignated former par.
(3) as (4) and substituted "this chapter;" for "this chapter; or". Former par. (4)
redesignated (5).

Subsec. (a)(5). Pub. L. 96-561, § 220(3)(A)(iii), (v), redesignated former par.
(4) as (5) and substituted " (3), or (4)" for "or (3)" and a semicolon for the
period at end.

Subsec. (8)(6), (7). Pub. L. 96-561, § 220(3)(A)(vi), added pars. (6) and (7).

Subsec. (b). Pub. L. 96-561, § 220(3)(B), inserted provision after par. (7)
prohibiting the Secretary from establishing, as a condition of eligibility for
guarantee, aminimum principal amount for an obligation covering the
reconstruction or reconditioning of afishing vessel or fishery facility, which
reconstruction or reconditioning does not include the routine minor repair or
maintenance of the vessel or facility.
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Subsec. (b)(2). Pub. L. 96-320, § 202(c), inserted proviso that in the case of
an ocean thermal energy conversion facility or plantship which is constructed
without the aid of construction-differential subsidy, the obligations may bein
an aggregate principal amount which does not exceed 872 percent of the
actual cost or depreciated actual cost of the facility or plantship.

Subsec. (d). Pub. L. 96-561, § 220(3)(C), designated existing provision as par.
(1), substituted "Except as provided in paragraph (2), no" for "No", and added
pars. (2) and (3).

Subsec. (g). Pub. L. 96-561, § 220(3)(D), designated existing provision as
par. (1) and added par. (2).

1978--Subsec. (b)(2). Pub. L. 95-257 inserted proviso relating to vessels to be
used in the fishing trade or industry.

1972--Subsec. (). Pub. L. 92-507 substituted provisions relating to the
purposes for which guarantees may be made, for provisions relating to the
eligibility of mortgages for insurance.

Subsec. (b). Pub. L. 92-507 substituted provisions relating to the eligibility
requirements of obligations for guarantee, for provisions relating to the
eligibility of loans for insurance.

Subsec. (c). Pub. L. 92-507 substituted provisions that security for guarantee
may relate to more than one vessel, that security may consist of any
combination of types of security, and that an obligation may have the latest
maturity date permissible for any vessel which serves as security for the
government guarantee of the related obligations, for provisions relating to the
prior determination of the soundness of the property or project for mortgage
or loan.

Subsec. (d). Pub. L. 92-507 incorporated provisions of former subsec. (c) into
subsec. (d) and extended provisions of this subchapter to commercial fishing
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vessels. Provisions of former subsec. (d) were incorporated into subsec. (e).

Subsec. (e). Pub. L. 92-507 incorporated provisions of former subsec. (d) into
subsec. (e) and substituted therein provisions authorizing the Secretary to fix
afeefor the guarantee of obligations and providing separate formulae for
delivered vessels and vessels under construction, for provisions authorizing
the Secretary to fix a premium charge for the insurance of mortgages and
loans and providing separate formulae for mortgages and loans by reference
to section 1273 of this Appendix. Provisions of former subsec. (e) were
incorporated into subsec. (f).

Subsec. (). Pub. L. 92-507 incorporated provisions of former subsec. (e),
relating to the collection of investigation fees from applicants for insurance
Into subsec. (f), and substituted therefor provisions relating to the collection
of investigation fees from applicants for guarantee. Provisions of former
subsec. (f) incorporated into subsec. (g).

Subsec. (g). Pub. L. 92-507 incorporated provisions of former subsec. (f) into
subsec. (g).

Subsec. (h). Pub. L. 92-507 added subsec. (h).

1970--Subsec. (a)(8). Pub. L. 91-469, § 31, inserted "research, or for" before
"commercial use'.

Subsec. (b). Pub. L. 91-469, § 32, inserted in par. (2) "research, or for" before
"commercial use", substituted in par. (4) "not exceed" for "beless than", and
inserted in par. (4) restriction that advance and principal amount of other
advances under insured |oans outstanding at time of advance shall not exceed

87Y2 per centum of actual cost of vessal where in the case of the approved
vessel the minimum downpayment by the mortgagor required by section 1159

of this Appendix would be 12Y2 per centum of cost of vessel.

1968--Subsec. (a)(5). Pub. L. 90-341 substituted provision that the maximum
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interest rates allowed on ship mortgages eligible for insurance coverage be at
such rates on the outstanding principle obligation as determined by the
Secretary of Commerce to be reasonable, taking into account the prevailing
rates and the risks assumed by the Department of Commerce, for provision
setting a maximum of 5 per centum per annum, or 6 per centum per annum
when the Secretary determined that in certain areas or under special
circumstances the mortgage or lending market demanded it.

1960--Subsec. (a)(3). Pub. L. 86-518 substituted "twenty-five years' for
"twenty years'.

Subsec. (a)(8). Pub. L. 86-685, § 2, inserted cl. (e).
Subsec. (b)(2). Pub. L. 86-685, § 3, inserted cl. (e).

1959--Subsec. (a)(2). Pub. L. 86-123, § 2, substituted "and which is, or in the
case of avessel to be reconstructed or reconditioned would have been,
eligible for mortgage aid for construction” for "which is eligible for mortgage
ad" in proviso.

Subsec. (d). Pub. L. 86-127, § 1(3), inserted "excluding the average amount
(except interest) on deposit in an escrow fund created under section 1279a of
this Appendix" in two places.

Subsec. (e). Pub. L. 86-127, § 1(4), inserted "for services in connection with
the escrow fund authorized by section 1279a of this Appendix" after
"commitments" .

Subsec. (f). Pub. L. 86-123, § 1(3), substituted "sections 1101 to 1110" for
"sections 1101 to 1109" of Act June 29, 1936, which, for purposes of
codification, has been changed to "sections 1271 to 1279 of this Appendix".

1954--Act Sept. 3, 1954, provided standards of eligibility for both mortgages
and loans, set up restrictions, and provided for premium charges.
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1953--Subsec. (a)(2). Act Aug. 15, 1953, § 2(1), inserted "or, in the case of
vessels, constructed under subchapter V of thistitle, involved in an obligation
in aprincipal amount which does not exceed 75 per centum of the cost of the
vessel (exclusive of construction-differential subsidy and cost of national-
defense features)".

Subsec. (8)(8). Act Aug. 15, 1953, § 2(2), (3), inserted "construction of
vessels under subchapter V of this chapter” in introductory provisions, and in
cl. (c) substituted "in foreign trade" for provisions relating to specified trade.

1950--Subsec. (a)(2), (7), (8). Act Sept. 28, 1950, inserted provisions
concerning purchase of vessels for use on the Great L akes pursuant to the
Merchant Ship Sales Act of 1946.

1939--Subsec. (a)(8). Act Aug. 4, 1939, included mortgages to secure new
loans or advances made to aid financing of vessels designed for use in the
fishing trade or industry.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 101(a) [title 11, 8§ 211(b)] of div. A of Pub. L. 104-208 provided that
the amendment made by that section is effective 15 days after Oct. 11, 1996.

EFFECTIVE DATE OF 1960 AMENDMENT

Amendment by Pub. L. 86-518 applicable only to vessels delivered by the
shipbuilder on or after Jan. 1, 1946, and with respect to such vessels shall
become effective on Jan. 1, 1960, and with respect to vessels delivered by the
shipbuilder before Jan. 1, 1946, the provisions of this chapter existing
immediately before June 12, 1960, shall continue in effect, see section 8(a) of
Pub. L. 86-518, set out as a hote under section 1125 of this Appendix.

PROHIBITION OF NEW LOANS FOR CONSTRUCTION OF FISHING VESSEL SUNDER CERTAIN
CONDITIONS

Pub. L. 104-297, title 111, 8 302(b), Oct. 11, 1996, 110 Stat. 3615, as amended
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by Pub. L. 105-277, div. C, title I, § 212, Oct. 21, 1998, 112 Stat. 2681-635,
provided that:

"(1) Until October 1, 2001, no new loans may be guaranteed by the Federa
Government for the construction of new fishing vessels if the construction
will result in an increased harvesting capacity within the United States
exclusive economic zone.

"(2) No loans may be provided or guaranteed by the Federal Government for
the construction or rebuilding of avessdl intended for use as afishing vessdl
(as defined in section 2101 of title 46, United States Code), if such vessel will
be greater than 165 feet in registered length, of [or] more than 750 gross
registered tons, or have an engine or engines capable of producing atotal of
more than 3,000 shaft horsepower, after such construction or rebuilding is
completed. This prohibition shall not apply to vessels to be used in the
menhaden fishery or in tuna purse seine fisheries outside the exclusive
economic zone of the United States or the area of the South Pacific Regional
Fisheries Treaty."

REVISION OF CONTRACTS, COMMITMENTSTO INSURE MORTGAGES, MORTGAGES, AND
MORTGAGE INSURANCE CONTRACTSENTERED INTO PRIOR TO JUNE 12, 1960

For provisions authorizing revision, see section 8(c) of Pub. L. 86-518, set out
as a note under section 1125 of this Appendix.

COMMERCIAL EXPECTANCY OR PERIOD OF DEPRECIATION OF TANKERSAND OTHER LIQUID
BULK CARRIERS

Nothing in any amendment made by Pub. L. 86-518 to operate or be
interpreted to change from 20 to 25 years the provisions of this chapter
relating to the commercial expectancy or period of depreciation of any tanker
or other liquid bulk carrier, see section 9 of Pub. L. 86-518, set out as a note
under section 1125 of this Appendix.

SECTION REFERRED TO IN OTHER SECTIONS

http://www.access.gpo.gov/uscodeltitie46a/46a_21_10_.html (47 of 76) [1/8/2002 3:43:14 PM]



US CODE--TITLE 46, APPENDIX--SHIPPING

This section isreferred to in sections 1271, 1273, 1274a, 1279a, 1279c of this
Appendix; title 16 section 1853.

§ 1274a. Authorization of Secretary to guarantee obligations arising from
statutorily mandated change in standards for operation of vessels

(@) Purpose of obligations; principal and interest

Notwithstanding the provisions of this subchapter, except as provided in
subsection (d) of this section, the Secretary, upon the terms the Secretary may
prescribe, may guarantee or make a commitment to guarantee, payment of the
principal of and interest on an obligation which aids in financing and
refinancing, including reimbursement to an obligor for expenditures
previously made, of a contract for construction or reconstruction of avessel

or vessels which are designed and to be employed for commercial use in the
coastwise or intercoastal trade or in foreign trade as defined in section 1244
of this Appendix if--

(1) the construction or reconstruction by an applicant is made necessary to
replace vessels the continued operation of which is denied by virtue of the
imposition of a statutorily mandated change in standards for the operation of
vessels, and where, as a matter of law, the applicant would otherwise be
denied the right to continue operating vessels in the trades in which the
applicant operated prior to the taking effect of the statutory or regulatory
change;

(2) the applicant is presently engaged in transporting cargoes in vessels of the
type and class that will be constructed or reconstructed under this section, and
agrees to employ vessels constructed or reconstructed under this section as
replacements only for vessels made obsolete by changes in operating
standards imposed by statute;

(3) the capacity of the vessels to be constructed or reconstructed under this
subchapter will not increase the cargo carrying capacity of the vessels being
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replaced;

(4) the Secretary has not made a determination that the market demand for the
vessel over its useful life will diminish so asto make the granting of the
guarantee fiduciarily imprudent; and

(5) the Secretary has considered the provisions of section 1274(d)(1)(A)(iii),
(iv), and (v) of this Appendix.

(b) Limitations on length and amount of guaranteed obligations; useful life of
vessel

For the purposes of this section--

(1) the maximum term for obligations guaranteed under this program may not
exceed 25 years;

(2) obligations guaranteed may not exceed 87Y2 percent of the actual cost or
depreciated actual cost to the applicant for the construction or reconstruction
of the vessdl; and

(3) reconstruction cost obligations may not be guaranteed unless the vessel
after reconstruction will have auseful life of at least 15 years.

The Secretary may not by rule, regulation, or procedure establish any
percentage within the 87Y2 percent or less limitation in paragraph (2) that is,
or isintended to be, applied uniformly to all guarantees or commitments to
guarantee made under this section.

(c) Security against default; fees, Vessel Replacement Guarantee Fund

(1) The Secretary shall by rule require that the applicant provide adequate
security against default. The Secretary may, in addition to any fees assessed
under section 1274(e) of this Appendix, establish aVessel Replacement
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Guarantee Fund into which shall be paid by obligors under this section--

(A) annual fees which may be an additional amount on the |oan guarantee fee
In section 1274(e) of this Appendix not to exceed an additional 1 percent; or

(B) fees based on the amount of the obligation versus the percentage of the
obligor's fleet being replaced by vessels constructed or reconstructed under
this section.

(2) The Vessal Replacement Guarantee Fund shall be a subaccount in the
Federal Ship Financing Fund, and shall--

(A) be the depository for all moneys received by the Secretary under sections

1271 through 1276 and 1279 1 of this Appendix with respect to guarantee or
commitments to guarantee made under this section;

1 See Referencesin Text note below.

(B) not include investigation fees payable under section 1274(f) of this
Appendix which shall be paid to the Federal Ship Financing Fund; and

(C) be the depository, whenever there shall be outstanding any notes or
obligations issued by the Secretary under section 1275(d) of this Appendix
with respect to the Vessel Replacement Guarantee Fund, for all moneys

received by the Secretary under sections 1271 through 1276 and 1279 1 of
this Appendix from applicants under this section.

(d) Additional requirements

The program created by this section shall, in addition to the requirements of
this section, be subject to the provisions of sections 1271 through 1273;
1274(b)(1), (4), (5), (6); 1274(e); 1274(f); 1274(h); and 1275, 1276, and
1279 1 of this Appendix; except that the Federal Ship Financing Fund is not
liable for any guarantees or commitments to guarantee issued under this
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section.

(June 29, 1936, ch. 858, title XI, § 1104B, as added Pub. L. 101-380, title IV,
§ 4115(f)(2), Aug. 18, 1990, 104 Stat. 521; amended Pub. L. 102-587, title
VI, § 6204, Nov. 4, 1992, 106 Stat. 5094; Pub. L. 103-160, div. A, title X111,
§ 1356(4), Nov. 30, 1993, 107 Stat. 1814; Pub. L. 104-239, § 11(2), Oct. 8,
1996, 110 Stat. 3134.)

REFERENCESIN TEXT

Sections 1276 and 1279 of this Appendix, referred to in subsecs. (¢)(2) and
(d), were repealed by Pub. L. 101-225, title 111, 8§ 307(7), Dec. 12, 1989, 103
Stat. 1925.

AMENDMENTS

1996--Subsec. (a). Pub. L. 104-239 struck out "owned by citizens of the
United States' after "vessel or vessels' in introductory provisions.

1993--Subsec. (b). Pub. L. 103-160 inserted at end " The Secretary may not by

rule, regulation, or procedure establish any percentage within the 8722
percent or lesslimitation in paragraph (2) that is, or isintended to be, applied
uniformly to all guarantees or commitments to guarantee made under this
section.”

1992--Subsec. (b)(2). Pub. L. 102-587, which directed the amendment of par.

(2) by substituting "87Y/2 percent” for "73 percent”, was executed by making
the substitution for " 75 percent"”, to reflect the probable intent of Congress.

EFFECTIVE DATE

Section applicable to incidents occurring after Aug. 18, 1990, see section
1020 of Pub. L. 101-380, set out as a note under section 2701 of Title 33,
Navigation and Navigable Waters.

http://www.access.gpo.gov/uscodeltitie46a/46a_21_10_.html (51 of 76) [1/8/2002 3:43:14 PM]



US CODE--TITLE 46, APPENDIX--SHIPPING

§ 1275. Defaults
(a) Rights of obligee

In the event of a default, which has continued for thirty days, in any payment
by the obligor of principal or interest due under an obligation guaranteed
under this subchapter, the obligee or his agent shall have the right to demand
(unless the Secretary shall, upon such terms as may be provided in the
obligation or related agreements, prior to that demand, have assumed the
obligor's rights and duties under the obligation and agreements and shall have
made any payments in default), at or before the expiration of such period as
may be specified in the guarantee or related agreements, but not later than
ninety days from the date of such default, payment by the Secretary of the
unpaid principal amount of said obligation and of the unpaid interest thereon
to the date of payment. Within such period as may be specified in the
guarantee or related agreements, but not later than thirty days from the date of
such demand, the Secretary shall promptly pay to the obligee or his agent the
unpaid principal amount of said obligation and unpaid interest thereon to the
date of payment: Provided, That the Secretary shall not be required to make
such payment if prior to the expiration of said period he shall find that there
was no default by the obligor in the payment of principal or interest or that
such default has been remedied prior to any such demand.

(b) Notice of default

In the event of adefault under a mortgage, loan agreement, or other security
agreement between the obligor and the Secretary, the Secretary may upon
such terms as may be provided in the obligation or related agreement, either:

(1) assume the obligor's rights and duties under the agreement, make any
payment in default, and notify the obligee or the obligee's agent of the default
and the assumption by the Secretary; or

(2) notify the obligee or the obligee's agent of the default, and the obligee or
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the obligee's agent shall have the right to demand at or before the expiration
of such period as may be specified in the guarantee or related agreements, but
not later than 60 days from the date of such notice, payment by the Secretary
of the unpaid principal amount of said obligation and of the unpaid interest
thereon. Within such period as may be specified in the guarantee or related
agreements, but not later than 30 days from the date of such demand, the
Secretary shall promptly pay to the obligee or the obligee's agent the unpaid
principal amount of said obligation and unpaid interest thereon to the date of
payment.

(c) Secretary to complete, sell or operate property

In the event of any payment or assumption by the Secretary under subsection
(@) or (b) of this section, the Secretary shall have al rightsin any security
held by him relating to his guarantee of such obligations as are conferred
upon him under any security agreement with the obligor. Notwithstanding
any other provision of law relating to the acquisition, handling, or disposal of
property by the United States, the Secretary shall have the right, in his
discretion, to complete, recondition, reconstruct, renovate, repair, maintain,
operate, charter, or sell any property acquired by him pursuant to a security
agreement with the obligor or may place avessel in the national defense
reserve. The terms of the sale shall be as approved by the Secretary.

(d) Cash payments; issuance of notes or obligations

Any amount required to be paid by the Secretary pursuant to subsection (a) or
(b) of this section, shall be paid in cash. If at any time the moneys in the Fund
authorized by section 1272 of this Appendix are not sufficient to pay any
amount the Secretary is required to pay by subsection (a) or (b) of this
section, the Secretary is authorized to issue to the Secretary of the Treasury
notes or other obligations in such forms and denominations, bearing such
maturities, and subject to such terms and conditions as may be prescribed by
the Secretary, with the approval of the Secretary of the Treasury. Such notes
or other obligations shall bear interest at a rate determined by the Secretary of

http://www.access.gpo.gov/uscodeltitie46a/46a_21_10_.html (53 of 76) [1/8/2002 3:43:14 PM]



US CODE--TITLE 46, APPENDIX--SHIPPING

the Treasury, taking into consideration the current average market yield on
outstanding marketable obligations of the United States of comparable
maturities during the month preceding the issuance of such notes or other
obligations. The Secretary of the Treasury is authorized and directed to
purchase any notes and other obligations to be issued hereunder and for such
purpose he is authorized to use as a public debt transaction the proceeds from
the sale of any securities issued under chapter 31 of title 31, and the purposes
for which securities may be issued under such chapter, are extended to
include any purchases of such notes and obligations. The Secretary of the
Treasury may at any time sell any of the notes or other obligations acquired
by him under this section. All redemptions, purchases, and sales by the
Secretary of the Treasury of such notes or other obligations shall be treated as
public debt transactions of the United States. Funds borrowed under this
section shall be deposited in the Fund and redemptions of such notes and
obligations shall be made by the Secretary from such Fund.

(e) Actions against obligor

In the event of a default under any guaranteed obligation or any related
agreement, the Secretary shall take such action against the obligor or any
other parties liable thereunder that, in his discretion, may be required to
protect the interests of the United States. Any suit may be brought in the
name of the United States or in the name of the obligee and the obligee shall
make available to the United States all records and evidence necessary to
prosecute any such suit. The Secretary shall have the right, in his discretion,
to accept a conveyance of title to and possession of property from the obligor
or other parties liable to the Secretary, and may purchase the property for an
amount not greater than the unpaid principal amount of such obligation and
interest thereon. In the event that the Secretary shall receive through the sale
of property an amount of cash in excess of the unpaid principal amount of the
obligation and unpaid interest on the obligation and the expenses of collection
of those amounts, the Secretary shall pay the excess to the obligor.

(June 29, 1936, ch. 858, title XI, § 1105, as added June 23, 1938, ch. 600,
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§ 46, 52 Stat. 971; amended Aug. 15, 1953, ch. 513, § 3, 67 Stat. 626; Sept. 3,
1954, ch. 1265, § 5, 68 Stat. 1272; Aug. 7, 1956, ch. 1026, § 1(6)-(g), 70 Stat.
1087 Pub. L. 85-520, July 15, 1958, 72 Stat. 358; Pub. L. 91-469, § 33, Oct.
21, 1970, 84 Stat. 1035; Pub. L. 92-507, § 3, Oct. 19, 1972, 86 Stat. 914; Pub.
L. 96-561, title 11, § 220(4), Dec. 22, 1980, 94 Stat. 3294; Pub. L. 97-31,

§ 12(136), Aug. 6, 1981, 95 Stat. 166; Pub. L. 97-35, title X VI, § 1606(€),
Aug. 13, 1981, 95 Stat. 752; Pub. L. 98-595, § 1(8)-(11), Oct. 30, 1984, 98
Stat. 3131)

Codification

In subsec. (d), "chapter 31 of title 31" and "such chapter" substituted for "the
Second Liberty Bond Act, as amended" and "such Act, as amended,”,
respectively, on authority of Pub. L. 97-258, § 4(b), Sept. 13, 1982, 96 Stat.
1067, the first section of which enacted Title 31, Money and Finance.

AMENDMENTS

1984--Subsec. (a). Pub. L. 98-595, § 1(8), inserted " (unless the Secretary
shall, upon such terms as may be provided in the obligation or related
agreements, prior to that demand, have assumed the obligor's rights and duties
under the obligation and agreements and shall have made any paymentsin
default)".

Subsec. (b). Pub. L. 98-595, § 1(9), expanded provisions relating to the
Secretary's rights in the case of default under a security agreement between
the obligor and the Secretary to include the option of assuming the obligor's
rights and duties under the agreement.

Subsec. (c). Pub. L. 98-595, § 1(10), inserted "or assumption”.

Subsec. (e). Pub. L. 98-595, § 1(11), substituted "the unpaid principal amount
of the obligation and unpaid interest on the obligation and the expenses of
collection of those amounts, the Secretary” for "any payment made to an
obligee under subsection (a) or (b) of this section and the expenses of

http://www.access.gpo.gov/uscodeltitie46a/46a_21_10_.html (55 of 76) [1/8/2002 3:43:14 PM]



US CODE--TITLE 46, APPENDIX--SHIPPING

collection of such amounts, he".

1981--Subsecs. (a) to (c). Pub. L. 97-31 struck out "of Commerce" after
"Secretary" wherever appearing.

Subsec. (d). Pub. L. 97-35 struck out of first sentence the requirement of
payment from the appropriate subfund established under section 1274(g)(2)
of this Appendix.

Pub. L. 97-31 struck out "of Commerce" after "Secretary" in five places.

Subsec. (e). Pub. L. 97-31 struck out "of Commerce" after " Secretary” in four
places.

1980--Subsec. (d). Pub. L. 96-561 inserted in first sentence ", and shall be
paid from the appropriate subfund required to be established under section
1274(g)(2) of this Appendix" after "paid in cash".

1972--Subsec. (a). Pub. L. 92-507 substituted provisions relating to the rights
of obligee to demand and receive payment from the Secretary under certain
circumstances, for provisions relating to the rights of mortgagee and lender to
demand and receive payment under certain circumstances and the authority of
the Secretary to terminate the insurance contract by notification to the
mortgagee or the lender as the case may be.

Subsec. (b). Pub. L. 92-507 inserted provisions relating to notification of
default to the obligee, and payment of unpaid principal and interest amount,
by the Secretary within certain time. Former subsec. (b) redesignated (d).

Subsec. (). Pub. L. 92-507 incorporated substantially the provisions of
subsec. (d) into subsec. (c). Former subsec. () is how covered by subsec. (e).

Subsec. (d). Pub. L. 92-507 incorporated provisions of former subsec. (b) into
subsec. (d). Former subsec. (d) isnow covered by subsec. (c).
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Subsec. (e). Pub. L. 92-507 incorporated provisions of former subsec. ()
relating to actions by the Secretary in the event of defaults by mortgagors and
borrowers, into subsec. (€), and substituted therefor provisions relating to
actions by the Secretary in the event of defaults by obligors of guaranteed
obligations and related agreements. Provisions of former subsec. (e) relating
to termination and cancellation of insurance contracts and the incontestability
of such contracts except for fraud, duress or mutual mistake of fact are
omitted.

1970--Subsec. (d). Pub. L. 91-469 substituted provision for inclusion of
interest in the installments on the purchase price remaining unpaid at arate
not |less than a rate determined by the Secretary of the Treasury, taking into
consideration the current average market yield on outstanding marketable
obligations of the United States with remaining periods to maturity
comparable to the average maturities of such installments, adjusted to the
nearest one-eighth of 1 per centum plus an administrative cost allowance, for

prior rate of 312 per centum per annum on installments of purchase price
remaining unpaid.

1958--Subsec. (b). Pub. L. 85-520 authorized the Secretary of Commerce to
Issue notes or obligations whenever the moneys in the Federal Ship Mortgage
Insurance Fund are insufficient to pay amounts required to be paid under
subsec. (a) of this section.

1956--Subsec. (a)(1), (2). Act Aug. 7, 1956, § 1(e), struck out "the insured
portion of" before "the unpaid principa amount", wherever appearing.

Subsec. (c)(1). Act Aug. 7, 1956, 8§ 1(f), substituted "such excess to the
borrower" for "to the mortgagee such cash amounts to the extent that the
mortgagee has not been made whole through other sources for amounts
advanced to the mortgagor but in no event shall such paymentsto the
mortgagee exceed 10 per centum of the unpaid principal amount of mortgage
and the interest thereon, and any excess of the amounts thus due the
Government and the mortgagee shall be paid to the mortgagor".
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Subsec. (€)(2). Act Aug. 7, 1956, § 1(g), substituted "such excess to the
borrower" for "to the lender such cash amount to the extent that the lender has
not been made whole through other sources for amounts advanced to the
borrower but in no event shall such payment to the lender exceed 10 per
centum of the unpaid principal amount of loan and the interest thereon, and
any excess of the amounts thus due the Government and the lender shall be
paid to the borrower".

1954--Act Sept. 3, 1954, gave new rights to both borrowers and lenders and
set up new foreclosure procedures.

1953--Act Aug. 15, 1953, provided that in the event of a default in payment
of either principal or interest, the lender may tender an assignment of the
mortgage and all collateral to the Secretary who shall promptly pay the
unpaid balance in cash, provided for the foreclosure and repossession of
mortgaged vessels; allowed the Secretary to take any necessary steps to
minimize the loss, and made all insurance commitments conclusive.

SECRETARY OF COMMERCE; FISHING VESSEL INSURANCE

Pub. L. 86-577, July 5, 1960, 74 Stat. 314, provided: "That in order to permit
the efficient execution of functions relating to the issuance of Federal ship
mortgage insurance on fishing vessals, pursuant to the Merchant Marine Act
of June 29, 1936, as amended [this chapter] (49 Stat. 1985; 46 U.S.C., 1952
edition, sec. 1271 and the following), which functions relating to fishing
vessels have been transferred to the Secretary of the Interior pursuant to the
Fish and Wildlife Act of 1956 [section 742a et seq. of Title 16, Conservation],
the Secretary of the Interior hereafter may exercise authority comparable to
the authority of the Secretary of Commerce under the said Merchant Marine
Act of 1936 [this chapter], including, but not limited to the authority
contained in the amendment to such Act of July 15, 1958 (72 Stat. 358)
[amending this section]."

Functions relating to the issuance of Federal ship mortgage insurance on
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fishing vessals, which functions were transferred to the Secretary of the
Interior, were retransferred to the Secretary of Commerce by Reorg. Plan No.
4 of 1970, 8 1, eff. Oct. 3, 1970, 35 F.R. 15627, 84 Stat. 2090, set out in the
Appendix to Title 5, Government Organization and Employees.

SECTION REFERRED TO IN OTHER SECTIONS

This section isreferred to in sections 1271, 1273, 1274, 1274a, 1279c, 1280
of this Appendix; title 16 section 742c-1.

8§ 1279a. Escrow fund
(@) Creation

If the proceeds of an obligation guaranteed under this subchapter are to be
used to finance the construction, reconstruction, or reconditioning of a vessel
or vessels which will serve as security for the guarantee of the Secretary, the
Secretary is authorized to accept and hold, in escrow under an escrow
agreement with the obligor, a portion of the proceeds of all obligations
guaranteed under this subchapter whose proceeds are to be so used which is
egual to: (i) the excess of the principal amount of all obligations whose
proceeds are to be so used over 75 per centum, or 87Y/2 per centum,

whichever is applicable under section 1274 1 of this Appendix, of the amount
paid by or for the account of the obligor for the construction, reconstruction,
or reconditioning of the vessel or vessals; (ii) with such interest thereon, if
any, asthe Secretary may require: Provided, That in the event the security for
the guarantee of an obligation by the Secretary relates both to a vessel or
vessels to be constructed, reconstructed or reconditioned and to a delivered
vessel or vessels, the principal amount of such obligation shall be prorated for
purposes of this subsection (a) under regulations prescribed by the Secretary.

1 See Referencesin Text note below.

(b) Disbursement prior to termination of escrow agreement
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The Secretary shall, as specified in the escrow agreement, disburse the escrow
fund to pay amounts the obligor is obligated to pay as interest on such
obligations or for the construction, reconstruction, or reconditioning of the
vessel or vessels used as security for the guarantee of the Secretary under this
subchapter, to redeem such obligations in connection with a refinancing under
paragraph (4) 1 of section 1274(a) of this Appendix or to pay to the obligor at
such times as may be provided for in the escrow agreement any excess
interest deposits, except that if payments become due under the guarantee
prior to the termination of the escrow agreement, all amountsin the escrow
fund at the time such payments become due (including realized income which
has not yet been paid to the obligor) shall be paid into the Fund and (i), be
credited against any amounts due or to become due to the Secretary from the
obligor with respect to the guaranteed obligations and (ii) to the extent not so
required, be paid to the obligor.

(c) Disbursement upon termination of escrow agreement

If payments under the guarantee have not become due prior to the termination
of the escrow agreement, any balance of the escrow fund at the time of such
termination shall be disbursed to prepay the excess of the principal of all
obligations whose proceeds are to be used to finance the construction,
reconstruction, or reconditioning of the vessel or vessels which serve or will
serve as security for such guarantee over 75 per centum or 87Y2 per centum,
whichever is applicable under section 1274 1 of this Appendix, of the actual
cost of such vessel or vesselsto the extent paid, and to pay interest on such
prepaid amount of principal, and the remainder of such balance of the escrow
fund shall be paid to the obligor.

(d) Investment of fund

The Secretary may invest and reinvest all or any part of the escrow fund in
obligations of the United States with such maturities that the escrow fund will
be available as required for purposes of the escrow agreement.
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(e) Payment of income

Any income realized on the escrow fund shall, upon receipt, be paid to the
obligor.

(f) Terms of escrow agreement

The escrow agreement snall contain such other terms as the Secretary may
consider necessary to protect fully the interests of the United States.

(June 29, 1936, ch. 858, title X1, § 1108, formerly 8 1111, as added Pub. L.
86-127, § 1(2), July 31, 1959, 73 Stat. 272; renumbered and amended Pub. L.
92-507, 8 5, Oct. 19, 1972, 86 Stat. 916; Pub. L. 97-31, § 12(136), Aug. 6,
1981, 95 Stat. 166.)

REFERENCESIN TEXT

References in subsecs. (a) to (c) to section 1274 of this Appendix, werein the
original referencesto section 1104 of thistitle, meaning section 1104 of title
X1 of the Merchant Marine Act, 1936, act June 29, 1936, ch. 858. Section
1104 of that Act was renumbered as section 1104A of that Act by Pub. L. 101-
380, title 1V, § 4115(f)(1), Aug. 18, 1990, 104 Stat. 521.

Paragraph (4) of section 1274(a) of this Appendix, referred to in subsec. (b),
was redesignated paragraph (5) of section 1274(a) of this Appendix by Pub.
L. 96-561, title I, § 220(3)(A)(iii), Dec. 22, 1980, 94 Stat. 3292.

AMENDMENTS

1981--Subsecs. (a), (b), (d), (f). Pub. L. 97-31 struck out "of Commerce" after
"Secretary" wherever appearing.

1972--Subsec. (a). Pub. L. 92-507 substantially reenacted subsec. (a) and
substituted requirement that an escrow fund be created out of proceeds of
obligations, for requirement that such fund be created out of sale of bonds.
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Subsec. (b). Pub. L. 92-507 substituted provisions for the disbursement of
escrow fund to pay certain payments the obligor is obligated to pay, for
provisions for the disbursement of such fund to pay certain payments the
mortgagor or borrower is obligated to pay.

Subsec. (). Pub. L. 92-507 substituted provisions for the disbursement of the
remainder of fundsin the escrow fund to the obligor on the termination of the
escrow agreement, for provisions for the disbursement of such fundsto the
mortgagor or borrower as the case may be.

Subsec. (d). Pub. L. 92-507 substituted "the escrow fund" for "such fund".

Subsec. (e). Pub. L. 92-507 substituted provisions for payment of income to
obligor, for provisions for payment of such income to mortgagor or borrower.

Subsec. (). Pub. L. 92-507 substituted "to protect fully" for "to fully protect”.

SECTION REFERRED TO IN OTHER SECTIONS

This section isreferred to in sections 1271, 1273, 1274 of this Appendix.

§ 1279c. Ocean thermal ener gy conversion demonstration facilities and
plantships

(@) Financing of construction, reconstruction, or reconditioning

Pursuant to the authority granted under section 1273(a) of this Appendix, the
Secretary, upon such terms as he shall prescribe, may guarantee or make a
commitment to guarantee, payment of the principal of and interest on an
obligation which aids in financing, including reimbursement of an obligor for
expenditures previously made for, construction, reconstruction, or
reconditioning of acommercial demonstration ocean thermal energy
conversion facility or plantship. Guarantees or commitments to guarantee
under this subsection shall be subject to all the provisos, requirements,
regulations, and procedures which apply to guarantees or commitments to
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guarantee made pursuant to section 1274(a)(1) 1 of this Appendix, except that-

1 See Referencesin Text note below.

(1) no guarantees or commitments to guarantee may be made by the Secretary
under this subsection before October 1, 1981,

(2) the provisions of subsection (d) of section 1274 1 of this Appendix shall
apply to guarantees or commitments to guarantee for that portion of a
commercial demonstration ocean thermal energy conversion facility or
plantship not to be supported with appropriated Federal funds;

(3) guarantees or commitments to guarantee made pursuant to this section

may bein an aggregate principal amount which does not exceed 87Y/2 percent
of the actual cost or depreciated actual cost of the commercial demonstration
ocean thermal energy conversion facility or plantship: Provided, That, if the
commercial demonstration ocean thermal energy conversion facility or
plantship is supported with appropriated Federal funds, such guarantees or

commitments to guarantee may not exceed 87V/2 percent of the aggregate
principal amount of that portion of the actual cost or depreciated actual cost
for which the obligor has an obligation to secure financing in accordance with
the terms of the agreement between the obligor and the Department of Energy
or other Federal agency; and

(4) the provisions of this section may be used to guarantee obligations for a
total of not more than 5 separate commercial demonstration ocean thermal
energy conversion facilities and plantships or a demonstrated 400 megawatt
capacity, whichever comesfirst.

(b) Certification of reasonableness of risk

A guarantee or commitment to guarantee shall not be made under this section
unless the Secretary of Energy, in consultation with the Secretary, certifiesto

http://www.access.gpo.gov/uscodeltitie46a/46a_21_ 10 _.html (63 of 76) [1/8/2002 3:43:14 PM]



US CODE--TITLE 46, APPENDIX--SHIPPING

the Secretary that, for the ocean thermal energy conversion facility or
plantship for which the guarantee or commitment to guarantee is sought, there
Is sufficient guarantee of performance and payment to lower the risk to the
Federal Government to alevel which isreasonable. The Secretary of Energy
must base his considerations on the following: (1) the successful
demonstration of the technology to be used in such facility at a scale
sufficient to establish the likelihood of technical and economic viability in the
proposed market; and (2) the need of the United States to develop new and
renewabl e sources of energy and the benefits to be realized from the
construction and successful operation of such facility or plantship.

(c) OTEC Demonstration Fund

A special subaccount in the Federal Ship Financing Fund, to be known as the
OTEC Demonstration Fund, shall be established on October 1, 1981. The
OTEC Demonstration Fund shall be used for obligation guarantees authorized
under this section which do not qualify under other sections of this
subchapter. Except as specified otherwise in this section, the operation of the
OTEC Demonstration Fund shall be identical with that of the parent Federal
Ship Financing Fund: except that, notwithstanding the provisions of section
1274(g) 1 of this Appendix, (1) all moneys received by the Secretary pursuant
to sections 1271 through 1276 and 1279 1 of this Appendix with respect to
guarantees or commitments to guarantee made pursuant to this section shall
be deposited only in the OTEC Demonstration Fund, and (2) whenever there
shall be outstanding any notes or other obligations issued by the Secretary
pursuant to section 1275(d) of this Appendix with respect to the OTEC
Demonstration Fund, all moneys received by the Secretary pursuant to
sections 1271 through 1276 and 1279 1 of this Appendix with respect to
ocean thermal energy conversional facilities or plantships shall be deposited
in the OTEC Demonstration Fund. Assets in the OTEC Demonstration Fund
may at any time be transferred to the parent fund whenever and to the extent
that the balance thereof exceeds the total guarantees or commitments to
guarantee made pursuant to this section then outstanding, plus any notes or
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other obligations issued by the Secretary pursuant to section 1275(d) of this
Appendix with respect to the OTEC Demonstration Fund. The Federal Ship
Financing Fund shall not be liable for any guarantees or commitments to
guarantee issued pursuant to this section. The aggregate unpaid principal
amount of the obligations guaranteed with the backing of the OTEC
Demonstration Fund and outstanding at any one time shall not exceed
$1,650,000,000.

(d) Notes and obligations

The provisions of section 1275(d) of this Appendix shall apply specifically to
the OTEC Demonstration Fund as well asto the Fund: Provided, however,
That any notes or obligations issued by the Secretary pursuant to section
1275(d) of this Appendix with respect to the OTEC Demonstration Fund shall
be payable solely from proceeds realized by the OTEC Demonstration Fund.

(e) Taxability of interest

The interest on any obligation guaranteed under this section shall be included
in gross income for purposes of chapter 1 of the Internal Revenue Code of
1986 [26 U.S.C. 1 et seq.].

(June 29, 1936, ch. 858, title X1, § 1110, as added Pub. L. 96-320, title |1,

§ 203(a), Aug. 3, 1980, 94 Stat. 992; amended Pub. L. 97-31, § 12(136), Aug.
6, 1081, 95 Stat. 166; Pub. L. 97-35, title XV, § 1606(f), Aug. 13, 1981, 95
Stat. 752; Pub. L. 99-514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 104-
239, § 11(3), Oct. 8, 1996, 110 Stat. 3134.)

REFERENCESIN TEXT

References in subsecs. (a) to (c) to section 1274 of this Appendix, werein the
original referencesto section 1104 of thistitle, meaning section 1104 of title
X1 of the Merchant Marine Act, 1936, act June 29, 1936, ch. 858. Section
1104 of that Act was renumbered as section 1104A of that Act by Pub. L. 101-
380, title IV, § 4115(f)(1), Aug. 18, 1990, 104 Stat. 521.
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Sections 1276 and 1279 of this Appendix, referred to in subsec. (c), were
repealed by Pub. L. 101-225, title I11, 8 307(7), Dec. 12, 1989, 103 Stat. 1925.

AMENDMENTS

1996--Subsec. (a). Pub. L. 104-239 struck out "owned by citizens of the
United States" after "facility or plantship” in introductory provisions.

1986--Subsec. (e). Pub. L. 99-514 substituted "Internal Revenue Code of
1986" for "Internal Revenue Code of 1954".

1981--Subsecs. (a), (b). Pub. L. 97-31 struck out "of Commerce" after
"Secretary" wherever appearing.

Subsec. (c). Pub. L. 97-35 substituted "$1,650,000,000" for "$2,000,000,000".

Pub. L. 97-31 struck out "of Commerce" after "Secretary” wherever
appearing.

Subsec. (d). Pub. L. 97-31 struck out "of Commerce" after " Secretary".
§ 1279d. L oan guaranteesfor digible vessels

(@) Authority to guarantee obligations for eligible export vessels

The Secretary may guarantee obligations for eligible export vessels--

(1) in accordance with the terms and conditions of this subchapter applicable
to loan guarantees in the case of vessels documented under the laws of the
United States; or

(2) in accordance with such other terms as the Secretary determines to be
more favorable than the terms otherwise provided in this subchapter and to be
compatible with export credit terms offered by foreign governments for the
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sale of vessels built in foreign shipyards.
(b) Interagency council
(1) Establishment; composition

There is hereby established an interagency council for the purposes of this
section. The council shall be composed of the Secretary of Transportation,
who shall be chairman of the Council,! the Secretary of the Treasury, the
Secretary of State, the Assistant to the President for Economic Policy, the
United States Trade Representative, and the President and Chairman of the
United States Export-lmport Bank, or their designees.

1 Soin original. Probably should not be capitalized.
(2) Purpose of the council
The council shall--

(A) obtain information on shipbuilding loan guarantees, on direct and indirect
subsidies, and on other favorable treatment of shipyards provided by foreign
governments to shipyards in competition with United States shipyards; and

(B) provide guidance to the Secretary in establishing terms for loan
guarantees for eligible export vessels under subsection (a)(2) of this section.

(3) Consultation with U.S. shipbuilders

The council shall consult regularly with United States shipbuilders to obtain
the essential information concerning international shipbuilding competition
on which to set terms and conditions for loan guarantees under subsection
(@)(2) of this section.

(4) Annual report
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Not later than January 31 of each year (beginning in 1995), the Secretary of
Transportation shall submit to Congress a report on the activities of the
Secretary under this section during the preceding year. Each report shall
include documentation of sources of information on assistance provided by
the governments of other nations to shipyards in those nations and a summary
of recommendations made to the Secretary during the preceding year
regarding applications submitted to the Secretary during that year for loan
guarantees under this subchapter for construction of eligible export vessels.

(June 29, 1936, ch. 858, title X1, § 1111, as added Pub. L. 103-160, div. A,
title X111, § 1355(a), Nov. 30, 1993, 107 Stat. 1811.)

Codification

Another section 1111 of act June 29, 1936, is classified to section 1279f of
this Appendix.

INTERAGENCY COUNCIL DESIGNEES

Section 1355(b) of Pub. L. 103-160 provided that:

"(1) Initial designation of council members.--Each member of the council
established under section 1111(b) of the Merchant Marine Act, 1936 [46 App.
U.S.C. 1279d(b)], as added by subsection (a), shall name a designee for
service on the council not later than 30 days after the date of the enactment of
this Act [Nov. 30, 1993]. Each such member shall promptly notify the
Secretary of Transportation of that designation.

"(2) Designation of senior marad official.--Not later than 30 days after the
date of the enactment of this Act, the Secretary of Transportation shall
designate a senior official within the Maritime Administration to have the
responsibility and authority to carry out the terms and conditions set forth
under section 1111 of title X1 the Merchant Marine Act, 1936, as added by
subsection (a). The Secretary shall make the designation of that official
known through a public announcement in a national periodical.”
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8§ 1279e. L oan guaranteesfor shipyard modernization and improvement
(@) Genera authority

The Secretary, under section 1273(a) of this Appendix and subject to the
terms the Secretary shall prescribe, may guarantee or make a commitment to
guarantee the payment of the principal of, and the interest on, an obligation
for advanced shipbuilding technology and modern shipbuilding technology of
agenera shipyard facility located in the United States.

(b) Applicable laws, requirements, regulations, and procedures

Guarantees or commitments to guarantee under this section are subject to the
extent applicable to all the laws, requirements, regulations, and procedures
that apply to guarantees or commitments to guarantee made under this
subchapter, except that guarantees or commitments to guarantee made under
this section may be in the aggregate principal amount that does not exceed

87V2 percent of the actual cost of the advanced shipbuilding technology or
modern shipbuilding technology.

(c) Transfer of funds

The Secretary may accept the transfer of funds from any other department,
agency, or instrumentality of the United States Government and may use
those funds to cover the cost (as defined in section 661a of title 2) of making
guarantees or commitments to guarantee loans entered into under this section.

(d) Definitions
For purposes of this section:
(1) The term "advanced shipbuilding technology" includes--

(A) numerically controlled machine tools, robots, automated process control
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equipment, computerized flexible manufacturing systems, associated
computer software, and other technology for improving shipbuilding and
related industrial production which advance the state-of-the-art; and

(B) novel techniques and processes designed to improve shipbuilding quality,
productivity, and practice, and to promote sustai nable devel opment, including
engineering design, quality assurance, concurrent engineering, continuous
process production technology, energy efficiency, waste minimization, design
for recyclability or parts reuse, inventory management, upgraded worker
skills, and communications with customers and suppliers.

(2) The term "modern shipbuilding technology" means the best available
proven technology, techniques, and processes appropriate to enhancing the
productivity of shipyards.

(3) The term "general shipyard facility" means--
(A) for operations on land--

() any structure or appurtenance thereto designed for the construction, repair,
rehabilitation, refurbishment or rebuilding of any vessel (as defined intitle 1)
and including graving docks, building ways, ship lifts, wharves, and pier
cranes;

(i) the land necessary for any structure or appurtenance described in clause
(i); and

(i1i) equipment that is for the use in connection with any structure or
appurtenance and that is necessary for the performance of any function
referred to in subparagraph (A);

(B) for operations other than on land, any vessdl, floating drydock or barge
built in the United States and used for, equipped to be used for, or of atype
that is normally used for activities referred to in subparagraph (A)(i) of this
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paragraph.

(June 29, 1936, ch. 858, title X1, § 1112, as added Pub. L. 103-160, div. A,
title X111, § 1357(a), Nov. 30, 1993, 107 Stat. 1814.)

Codification

Another section 1112 of act June 29, 1936, is classified to section 12799 of
this Appendix.

SECTION REFERRED TO IN OTHER SECTIONS
This section isreferred to in sections 1271, 1274 of this Appendix.
8 1279f. Fisheriesfinancing and capacity reduction
(a) Authorization for guarantees; issuance of obligations

The Secretary is authorized to guarantee the repayment of debt obligations
Issued by entities under this section. Debt obligations to be guaranteed may
be issued by any entity that has been approved by the Secretary and has
agreed with the Secretary to such conditions as the Secretary deems necessary
for this section to achieve the objective of the program and to protect the
interest of the United States.

(b) Requirements for guaranteed obligations
Any debt obligation guaranteed under this section shall--

(1) be treated in the same manner and to the same extent as other obligations
guaranteed under this subchapter, except with respect to provisions of this
subchapter that by their nature cannot be applied to obligations guaranteed
under this section;

(2) have the fishing fees established under the program paid into a separate
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subaccount of the fishing capacity reduction fund established under this
section;

(3) not exceed $100,000,000 in an unpaid principal amount outstanding at any
one time for a program;

(4) have such maturity (not to exceed 20 years), take such form, and contain
such conditions as the Secretary determines necessary for the program to
which they relate;

(5) have as the exclusive source of repayment (subject to the proviso in
subsection (c)(2) of this section) and as the exclusive payment security, the
fishing fees established under the program; and

(6) at the discretion of the Secretary be issued in the public market or sold to
the Federal Financing Bank.

(c) Fishing capacity reduction fund; establishment; availability of amounts;
deposit or investment

(1) Thereis established in the Treasury of the United States a separate
account which shall be known as the fishing capacity reduction fund (referred
to in this section as the "fund"). Within the fund, at |east one subaccount shall
be established for each program into which shall be paid al fishing fees
established under the program and other amounts authorized for the program.

(2) Amountsin the fund shall be available, without appropriation or fiscal
year limitation, to the Secretary to pay the cost of the program, including
payments to financial institutions to pay debt obligations incurred by entities
under this section: Provided, That funds available for this purpose from other
amounts available for the program may also be used to pay such debt
obligations.

(3) Sums in the fund that are not currently needed for the purpose of this

http://www.access.gpo.gov/uscodeltitie46a/46a_21_ 10 _.html (72 of 76) [1/8/2002 3:43:14 PM]



US CODE--TITLE 46, APPENDIX--SHIPPING

section shall be kept on deposit or invested in obligations of the United States.
(d) Issuance of regulations

The Secretary is authorized and directed to issue such regulations as the
Secretary deems necessary to carry out this section.

(e) "Program" defined

For the purposes of this section, the term "program” means a fishing capacity
reduction program established under section 1861a of title 16.

(June 29, 1936, ch. 858, title XI, § 1111, as added Pub. L. 104-297, title I,
§ 303(a), Oct. 11, 1996, 110 Stat. 3616; amended Pub. L. 104-208, div. A,
title 1, 8 101(a) [title 1, § 211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009-41.)

Codification

Another section 1111 of act June 29, 1936, is classified to section 1279d of
this Appendix.

AMENDMENTS

1996--Subsec. (e). Pub. L. 104-208 made technical amendment to referencein
original act which appears in text as reference to section 1861a of title 16.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 101(a) [titleIl, § 211(b)] of div. A of Pub. L. 104-208 provided that
the amendment made by that section is effective 15 days after Oct. 11, 1996.

SECTION REFERRED TO IN OTHER SECTIONS

This section isreferred to in title 16 section 1861a.

§ 1279g. Direct loan obligations for fisheriesfinancing and capacity
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reduction

(a) Notwithstanding any other provision of this subchapter, all obligations
involving any fishing vessel, fishery facility, aguaculture facility, individual
fishing quota, or fisning capacity reduction program issued under this
subchapter after October 11, 1996, snall be direct loan obligations, for which
the Secretary shall be the obligee, rather than obligations issued to obligees
other than the Secretary and guaranteed by the Secretary. All direct loan
obligations under this section shall be treated in the same manner and to the
same extent as obligations guaranteed under this subchapter except with
respect to provisions of this subchapter which by their nature can only be
applied to obligations guaranteed under this subchapter.

(b) Notwithstanding any other provisions of this subchapter, the annual rate of
interest which obligors shall pay on direct loan obligations under this section
shall be fixed at two percent of the principal amount of such obligations
outstanding plus such additional percent as the Secretary shall be obligated to
pay as the interest cost of borrowing from the United States Treasury the
funds with which to make such direct loans.

(June 29, 1936, ch. 858, title X1, § 1112, as added Pub. L. 104-297, title I,
§ 303(a), Oct. 11, 1996, 110 Stat. 3616.)

Codification

Another section 1112 of act June 29, 1936, is classified to section 1279e of
this Appendix.

§ 1280. Advancesto fund

The Secretary is authorized to advance to the Federal Ship Financing Fund

from the "V essel operations revolving fund" (46 U.S.C. 1241a),1 such
amounts as may be required for the payment, pursuant to section 1275 of this
Appendix, of unpaid principal amounts of defaulted mortgages and loans and
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of unpaid interest thereon: Provided, That such advances shall be repaid to
the "Vessel operations revolving fund" as soon as practicable consistent with
the status of the Federal Ship Financing Fund: Provided further, That the total
advances outstanding at any one time shall not exceed $10,000,000.

1 Now 46 App. U.S.C. 1241a.

(Pub. L. 85-469, title |, § 101, June 25, 1958, 72 Stat. 231; Pub. L. 92-507,
§ 2, Oct. 19, 1972, 86 Stat. 910; Pub. L. 97-31, § 12(137), Aug. 6, 1981, 95
Stat. 166.)

Codification

"Federal Ship Financing Fund" substituted for "Federal Ship Mortgage
Insurance Fund" to conform to change of name in the amendment of section
1272 of this Appendix by Pub. L. 92-507, § 2, Oct. 19, 1972, 86 Stat. 910.

Section was not enacted as part of the Merchant Marine Act, 1936, which
comprises this chapter.

AMENDMENTS

1981--Pub. L. 97-31 struck out "of Commerce" after " Secretary".
§ 1280a. Eligible shipyards

To be eligible to receive loan guarantee assistance under title X1 of the
Merchant Marine Act, 1936 [46 App. U.S.C. 1271 et seq.], a shipyard must be
aprivate shipyard located in the United States.

(Pub. L. 103-160, div. A, title X111, § 1358, Nov. 30, 1993, 107 Stat. 1816.)

REFERENCESIN TEXT

The Merchant Marine Act, 1936, referred to in text, is act June 29, 1936, ch.
858, 49 Stat. 1985, as amended. Title X1 of the Act is classified generaly to
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this subchapter (8 1271 et seq.). For complete classification of this Act to the
Code, see section 1245 of this Appendix and Tables.

Codification

Section was enacted as part of the National Defense Authorization Act for
Fiscal Year 1994 and also as part of the Defense Conversion, Reinvestment,
and Transition Assistance Amendments of 1993, and the National
Shipbuilding and Shipyard Conversion Act of 1993, and not as part of the
Merchant Marine Act, 1936, which comprises this chapter.

Questions or comments regarding this service? Contact the
GPO Access User Support Team by Internet e-mail at gpoaccess@qgpo.gov ;
by telephone at 1-202-512-1530 or 1-888-293-6498; or by fax at 1-202-512-1262.

(Last updated August 13, 2001)
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